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. FORSTALL AND CO. vs. BLANCHARD ET AL. Eastern Dist. 

February, 1838. 

: APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 

; FORSTALL & CO. 

PARISH OF WEST BATON ROUGE, THE JUDGE THEREOF PRESIDING, U8. | 
BLANCHARD 


; ET AL. 
} A partnership may sue on a contract for the sale and delivery of slaves, 


made by one of the partners to the firm of which he is a member. 





A sale of slaves, the consideration of which, is a sum of money acknow- 
ledged at the time to be owing to the vendees, and stipulated to be paid 
on a particular day, and on failure, the sale to become absolute; other- 
wise null and void: Held, that this is a valid sale, on failure of the 


vendors to pay the sum due the vendees on the day stipulated. 


When two debts are not equally due and payable, the debtor is presumed 
to have the greatest interest to discharge that which is already due and 

payable, and for which he is liable to an immediate suit, in preference to 

one not due; and the creditor is bound to impute payment to that one, 

when nothing is said, 
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So, a debtor is presumed to have greater interest in discharging a mortgage 
than a chirographery debt, when both are equally due and payable; and 


imputation of payment must be made accordingly. 


This is an action to recover two slaves, which the defend- 
ants had conveyed to the plaintiffs by a vente & réméré. 

The plaintiffs show, that on the 11th of April, 1833, 
Blanchard and wife, by notarial act, conveyed to them two 
slaves, Bob and Lindor, for and in consideration of the sum 
of one thousand three hundred and twenty dollars, which 
they acknowledged they then owed to the plaintiffs, and 
three hundred dollars for money paid C. Allain, on their 
account; that by the terms and conditions of the sale, if 
Blanchard and wife should pay the said sum of one thousand 
three hundred and twenty dollars in all the month of Feb- 
ruary following, to the plaintiffs, then the slaves were to be 
retroceded ; otherwise the sale was to become absolute. The 
payment was never made, and in April, 1835, the plaintiffs, 
through a notary public, made a legal demand of payment 
on the defendants, which was not complied with on their 
part, and a protest thereof duly made. The petitioners pray 
that said slaves be decreed to belong to them and given up 
accordingly, and in the meantime that they be sequestered. 

The defendant, J. Blanchard, denied the plaintiffs 
capacity to sue on the act of sale, and averred that said pre- 
tended sale was a nullity, because the individual partner 
who signed for the firm, had no legal authority to do so. He 
further avers, that in the month of February, 1834, during 
the time he had to pay in, he did pay a greater sum to the 
plaintiffs, viz: one thousand nine hundred dollars, which 
ought to have been imputed to this debt. 

The wife pleaded separately, denied the plaintiffs’ capacity 
to sue, and pleaded a general denial ; she further states she 
never received any consideration for the slaves mentioned ; 
that she was not. indebted to the plaintiffs, and if such debt 
was due to them it was her husband’s, and for which she 
received no benefit or advantage, and that she signed the 
act of sale only as surety’of her, husband, which is not legal 
and binding. She further states these slaves belong to her, 
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and prays that the plaintiff’s suit be dismissed, the act of sale 
cancelled, and that she be quieted in the possession of the 
slaves. 

Upon these pleadings and issues the case was tried before 
the court. 

The plaintiffs produced the public act of sale, and other 
evidences of their claim. The defendants introduced evi- 
dence to show that the slaves were the separate property of 
the wife ; and further showed, that in the month of Febru- 
ary, 1834, before the period of payment of the debt, for 
which the slaves were conditionally sold, was final, the 
defendants sent an agent to get a receipt from the plaintiffs 
for the proceeds of twenty-five hogsheads of sugar, amount- 
ing to one thousand nine hundred dollars, who was told that 
it did not extinguish a debt Blanchard then owed them on 
an account, being upwards of three thousand dollars. 

The district judge was of opinion, the plaintiffs could not 
recover and dismissed the suit, reserving to them what- 
ever rights they may have on their accounts. From this 
judgment they appealed. 


Roselius and Preaua, for the plaintiffs, contended, that the 
sale was bond fide; a vente & réméré with the power to 
redeem, and it was clear the defendants never availed them- 
selves of their right of redemption. 

2. It is not proved that the property sold was the separate 
property of the wife ; nor does it appear that the price was 
paid in a debt due by the husband. 

3. The plaintiffs having exhibited an authentic act of sale, 
it is incumbent on the defendant to make out a clear case to 
exonerate themselves from the liabilities of their contract. 


A. N. Ogden, for the defendant, insisted, that the property 
in the slaves, belonged separately to the wife, and the debt, 
to secure the payment of which, being due by the husband 
alone, the contract is not binding on her. The form of the 
contract does not change her liability. 4 Martin  M. S., 
388. 2 Ibid., 39. 5 Ibid., 431. 7 Tbid., 252. 
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2. The evidence shows payment to a sufficient amount to 
extinguish the debt, and it ought to be so imputed, as this 
was the most onerous debt. 6 Martin, N. S., 28. 3 Ibid., 
483. 4 Ibid., 79. 

3. The exceptions to the capacity of the plaintiffs to sue, 
should have been sustained. There is no evidence on record 
to prove the capacity in which they do sue, and a special 


denial is pleaded. 


Martin, J., delivered the opinion of the court. 


The plaintiffs’ claim to be put in possession and declared 
to be the legal owners of two slaves, which they allege to 
have been conveyed to them by a sale, w réméré, the defend- 
ants having failed to repay the price at the period fixed in 
the conveyance. 

The defendants severed in their answers. The husband 
denied the right of the plaintiffs as members of the firm, to 
maintain any action on the notarial act referred to in, and 
annexed to the petition, and pleaded that before the day of 
payment, the plaintiffs received from him a sum of money, 
which they ought to have applied to the extinguishment of 
the debt specified in the instrument now sued on. 

The wife denied the consideration of the contract, pleaded 
payment by her husodand, averred that the slaves were her 
property, and that the consideration of the conveyance under 
which they are claimed, was a debt of her husband, not 
resulting from any thing that accrued to her private benefit. 
There was judgment for the defendants, and the plaintiffs 
appealed. 

It appears to us, that the plaintiffs have a right to sue ona 
contract made by one of them, in the name of their firm. It 
is not contended that there are other partners of the firm than 
the plaintiffs. 

The consideration of the conveyance was a sugar mill for 
the plantation of the wife, part of her paraphernal estate, 
and a sum of money which she owed to C, Allain, and was 
paid by the plaintiffs. 
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The conveyance purports to be a sale of two slaves, and 
the consideration is a sum of money which the defendants 
acknowledge they owe to the plaintiffs, and which they 
promised to pay in all the month of February following. It 
is provided that on the failure of payment at that period, the 
sale is to become absolute and irrevocable ; and on timely 
payment, null and void. Although no consideration appears 
to have been received by the vendors, as the vendees did not 
discharge them from the debt they owed, but on the contrary 
stipulated for the payment of it at a future period ; it appears 
to us there was a sale, since the vendees could not have sued 
for their debt before the period fixed for its payment, nor 
afterwards, since in case of failure of payment, the slaves 
were to be their own absolutely ; and they could not have 
the slaves and the debt. It remains to be inquired whether 
the proceeds of a parcel of sugar of the defendants, sold by the 
plaintiffs, was rightly imputed by the latter toa debt due them 
by the former, on an open account; or whether, as the defend- 
ants contend, they should have applied it to the discharge 
of the debt mentioned in the conveyance. 

The sugar was sent by the defendant to the plaintiffs, on 
the 14th of February, without any mention of the debt, to 
which the proceeds were to be imputed. A few days after- 
wards, to a request for a receipt for the net proceeds of the 
sale of the sugar, with an intimation that the defendants 
thought that the debt mentioned in the conveyance had 
thereby been discharged, the plaintiffs replied, that they had 
imputed these proceeds to a larger debt due them by the 
defendants on an open account. As the defendants, at the 
time they sent the sugar, gave no direction with regard to the 
imputation of the proceeds, the plaintiffs had a right to 
make it to the debt which the defendants had the greatest 
interest to discharge, id est, to that which was most onerous 
to them. When two debts are not equally due and payable, 
the debtor is presumed to have the greatest interest to dis- 
charge that which is already due and payable, and for which 
he is liable to an immediate suit, in preference to the other, 
which is not yet payable, and the payment of which he may 
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delay without exposing himself to a suit. When both debts 
are equally due and payable, the debtor is presumed to have 
less interest to discharge one which is a simple chirographery 
debt, than one for which the creditor has a privilege, mort- 
gage or security. In the present case, had the debt men- 
tioned in the conveyance, and that in the open account, been 
both exigible and suable at the time the sugar was_ sold, 
there is no doubt that the defendants could have rightly 
claimed that the imputation should be made to the first, 
because the creditors had security for it, to wit: the two 
laves were to become theirs in case of non-payment. It is 
true as this debt was payable in all the month of February, 
the defendants had a right to pay on the first of February, 
and on every other day of that month ; and, consequently, on 
that on which the sugar was delivered, and the plaintiffs could 
not have refused to receive the payment ; but the defendants 
were under no obligation to make it. The money due was in 
facultate solutionis. ‘The defendants were at liberty to avail 
themselves, or not, of this faculty. The choice was theirs, 
and if they did not make it, the plaintifls had no right to do 
it for them. Had they made the imputation to the debt 
mentioned in the conveyance, the defendants might have 
insisted that it ought to have been made on the other, which 
they were bound to pay, and which was suable. The plain- 
tiffs, therefore, had a right to make the imputation to the 
open account. It follows, that the debt mentioned in the 
conveyance, was not paid at the period stated, nor after- 
wards, when they were put in mora by a formal demand, nor 
at any time since. 


s 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; and proceeding to give such a judgment, as in our 
opinion ought to have been given below, it is ordered, 
adjudged and decreed, that the plaintiffs do recover from the 
defendants the slaves Bob and Lindor, with costs in both 
courts. 
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LALLANDE US. TERRILL. 


APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, FOR THE 
PARISH OF ST. TAMMANY, THE JUDGE THEREOF PRESIDING. 


Where the petition is addressed to the District Court, for the particular 
district in which the suit is brought, it is sufficient, without naming it to 
be in the stale of Louisiana. 

The Code of Practice does not require the defendant’s name and surname 
to appear at full length in the citation. 

Amendments offering to set forth the true name of the defendant, when it 


is mistaken in the petition, ought to be permitted instanter. 
An appearance and filing exceptions, by way of answer, are matters of right 


at any time before trial, on the tacit issue arising out of the judgment 


by default. 


This is an action for the balance of an account, for 
advances, commissions, acceptances, and furnishing supplies 
to the defendant by the plaintiff, as a commission merchant. 

The petition is addressed to the “District Court of the 
Eighth Judicial District, holding sessions in the parish of St. 
Tammany ;” and sets out the sum due to be seven thousand 
and seventy-six dollars and thirty-four cents, according to an 
account annexed. ; 

The defendant’s name is stated in the petition to be Elisha 
Martin Terrill. 

The citation was addressed to E. M. Terrill. 

This suit was instituted the 21st of April, 1837, and the 
District Court for the parish of St. Tammany commenced its 
session on Monday, the first day of May following. On the 
fifth, a judgment by default was taken. The defendant 
obtained further time to answer in, and the cause continued 
to November term. 

On the 7th of November, at the opening of the court, the 
plaintiff moved for the confirmation of his judgment, and 
offered to prove his demand. The defendant’s counsel 
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Eastern Dist. objected, on the ground that exceptions to the petition were 
February, 1838. filed on the day preceding. 


LALLANDE 
vs. 
TERRILL, 


The plaintiff’s counsel contended, that the exceptions must 
be treated as a nullity : first, because they were filed without 
leave of the court ; second, the judgment by default was not 
set aside ; and third, time had been allowed to answer. These 
objections were all overruled, and the opinion of the court 
excepted to. 

The defendant’s exceptions were : 

Ist. That the style and title of the court was not correctly 
stated. 

2d. The citation did not set out the residence and surname 
of the defendant, as stated in the petition; and 

3d. Because the defendant is sued as “Elisha Martin 
Terrill,” and process served on “ Elijah M. Terrill.” 

The court sustained the exceptions of the defendant, and 
dismissed the suit. The plaintiff appealed. 


Louis Janin, for the plaintiff, answered all the exceptions 
and objections taken in this case, and urged that it be 
reinstated and remanded for trial on the merits. 


Penn, for defendant, contended, that the exceptions were 
filed in time, and should prevail. Code of Practice, 333. 

2. The exceptions taken to the manner and form of the 
suit, are correct, and the judgment must stand. Code of 
Practice, 179, Nos. 2 and 3. 


Bullard, J., delivered the opinion of the court. 

The defendant filed three exceptions to the petition and 
process in this case. Ist. That the style of the court is not 
properly stated. 2d. That the citation is defective, inasmuch 
as it does not set forth the name and surname of the defend- 
ant, in the manner they are in the petition. 3d. Because the 
respondent is not correctly named in the petition; that 


Elisha M. Terrill is the person sued, and yet the sheriff 


served the citation on Elijah M. Terrill. These exceptions 
were sustained, the suit dismissed, and the plaintiff appealed. 
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I and II. The two first exceptions may be disposed of by Easter Dist. 
saying, that in our opinion, the description of the court, as 7eeruary, 1838. 
that of the District, for the Eighth Judicial District, without — rartaxpx 


adding the name of the state, was sufficient. All the courts “ Be 


ure supposed to know and recognize the political divisions of Where the 
, : ce 9. petition is ad- 

the state ; and that the code does not require the defendant 3 Gressed to the 
name and surname to appear at full length in the citation. District Court, 
for the particular 


Code of Practice, 179. district in which 
: ; , ‘ - the suit is 
II{. The last exception is of the nature of a plea in jyoushtitissuf- 


abatement and misnomer. As no replication is permitted, the ficient, without 
ecg aeaels ‘ 2 ; : naming it to be 
plaintiff is considered as having denied the fact alleged in the in the state of 


exception. No proof was offered to show what was the real gene ‘ 
«at e e ode oO 
christian name of the defendant, and no opportunity was Praeticedoesnot 


allowed the plaintiff to amend. We are of opinion, the court P°yire, the de- 


erred in sustaining the exception, and that justice required pn tee 
bs is e . y . . D r 

the case should be remanded, in order to give the plaintiff an length in the 

opportunity to amend, if he thinks proper. Such amend- sage neesseee 

ments ought to be permitted instanter, and without delay. offering to set 

But it is further contended on the part of the plaintiff, that ccna Fae 


the exceptions were irregularly filed, without leave of court, a be 
and after judgment by default. the _ petition, 
Tl ‘d euiden. thes 00 d Ser tidied ought to be per- 
1e code provic es, 1at 1 3 1ree ays afler this ju gment, mitted znstanter. 
the defendant neither appears nor files his answer, a definitive 
judgment will then be given, &c. Code of Practice, article 312. 
The appearance and filing an answer, are matters of 
= ; . j aie An appearance 
right at any time before the trial, upon the tacit issue made , 4 ro sgn 
up between the parties by the judgment by default ; and we tions by way of 
> answer, are mate 
are not prepared to say that the defendant may not file ters of’ right at 
Ss ene ea ? ee avy time before 
exceptions by way of appearance and answer, or wholly rely trial, on the tacit 
on such exceptions. In this case, it appears, the exceptions issue arising out 
; . mee of the judgment 
were filed, and consequently known to the plaintiff before by default. 
the day on which he was entitled to final judgment, on 
proving his demand. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, the non-suit 
set aside, and the case reinstated and remanded for further 
proceedings, according to law ; and that the appellee pay the 
costs of this appeal. 
2 VOL. XII 
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HENDERSON US. BRYAN. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING. 
This case involves a mere matter of fact, in which the evidence supports 

the judgment below. 

The appellant was not mulct in damages.for a frivolous appeal, from the 
presumption that he really imagined the judgment appealed from, 
erroneous, 

This is an action on a promissory note for five hundred 
dollars, signed by the defendant. 

The defendant admitted his signature to the note, but 
averred it was given for the price of a slave, which, it was 
ascertained since the sale, was afflicted at the time with 
redhibitory diseases, which were incurable, and rendered 
the slave wholly useless. He prayed that the demand be 
rejected, and the note cancelled. 

There was testimony of witnesses taken on commission, 
and answers of plaintiff to interrogatories, to show the exist- 
ence of disease. It was also shown the defendant was 
himself a physician, and knew the slave had a certain disease, 
which he had stated in a certificate on the day of sale, that 
he would not undertake to cure for less than twenty-five 
dollars. 

On the whole evidence, the judge was of opinion, the 
defence was not supported. From judgment in favor of the 
plaintiff, the defendant appealed. 


Andrews, for the plaintiff. 


Lawson, contra. 


«Martin, J., delivered the opinion of the court. 


The defendant, sued upon his promissory note, resisted the 
elaim on the ground that it was given for the price of a slaves 
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sold him by the plaintiff, who died shortly after the sale, in 
consequence of a redhibitory malady, under which she labored 
at the time of the sale. The case was tried by a jury, who 
found a verdict for the plaintiff, and the defendant is appel- 
lant from a judgment rendered thereon. 

The case presents no question of law, and turns merely on 
that of fact. A close examination of the evidence has 
satisfied us, that the jury did not err. 

It does not, however, appear to us, that the present is a 
case in which the appellant should be mulcted in damages ; 
it may be presumed that, being a physician, he honestly 
imagined that a disease which baffled his skill, was incurable, 
and therefore a redhibitory one. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 








COCHRAN VS. PERRY. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING, 


The defendant being sued on his note, denied his signature, and proof was 
made of it. He moved the court to instruct the jury, that as no proof of 
title to the note was given, the plaintiff could not recover : Held, that he 
was prohibited from every other means of defence, after having formally 
denied his signature. 

Where an appeal is taken solely for delay, the judgment will be affirmed 
with costs, 


This is a suit instituted by the holder of a promissory note, 
signed by the defendant, and endorsed in blank by the payee. 
The defendant pleaded a general denial, and expressly 


» denied his signature to the note sued on. 
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Eastrnn Distr. On the trial, witnesses were called to prove the signature. 
February, 1858. The defendant’s counsel prayed the court to charge the jury, 
~cocuran © that as no proof of title or ownership was made to the note, 
oy, _ the plaintiff could not recover ;” and a bill of exceptions was 
taken to the refusal of the court to charge as requested. 
There was a verdict and judgment for the plaintiff, from 

which the defendant appealed. 


T. L. and S. P. Andrews, for the plaintiff, prayed the 
affirmance of the judgment, with ten per cent. damages. 


Bullard, J., delivered the opinion of the court. 


The defendant, the maker of a promissory note, being 
sued by the holder and endorser, formally denied his signa- 
ture. A jury impannelled to try that issue, found a verdict 
against him, and he has appealed from a judgment founded 
thereon. 

The defend- On the trial, the defendant prayed the court to instruct the 
poses. Ming jury, that as no proof of title or ownership to the note was 
nied his signa- given, the plaintiff could not recover. The judge refused so 
ture, and proof : : 
was made of it. to charge, and he excepted. ‘The judge was clearly correct 
He moved the . ° : ; 
court to instruct in refusing to allow the defendant to avail himself of any 
the jury that as other means of defence, after having formally denied his sig- 
no proof of title . j ie 
oe ite, ee GRAND. The Code of Practice declares, in most explicit 

iven, the plain- : 
ef could ret re. terms, that the defendant whose signature shall have been 
ae ee proved after his having denied the same, shall be barred from 
bited from every every other defence, and judgment shall be given against 


other means of ,. ‘ ; , 
defence, after him without further proceedings. Article 326. 


having formall nee See ee : 
denied his “i The record furnishes us no plausible ground upon which 
nature. the appellant might hope for any relief from the appellate 
Where an ap- ee : ‘ . 

“a ape, court, and it is manifest the appeal was taken merely for'the 
solely for delay, sake of delay. 

the judgment 

will be affirmed 


with costs, It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs, and 
ten per cent. damages. 
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Eastern Drst. 
February, 1838. 
MADDOX 

. i v8. 
MADDOX UWS. MADDOX S EXECUTOR. MADDOX’s 
EXECUTOR, 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF IBERVILLE. 


The irregularity of testing the citation of appeal, by the District, instead of 


the Probate Court, from whose decree the appeal is taken, is immaterial, 





and the appeal will be sustained. 


In a suit on a promissory note, signed by the husband and wife jointly, 
and there was no proof of his signature or authorization to her to sign 
it, but she recognized the debt in her will : Held, that no recovery can 
be had against her succession, because she could not contract such a debt 
during marriage, without the authorization of her husband, which is not 


shown. 


This suit was instituted in the Court of Probates, in the 
parish of Iberville, against the succession of Julia Maddox, 
to recover the amount of a promissory note, purporting to 
have been signed by her and her husband jointly, in their 
life times, and made payable to the plaintiff. The facts of 
the case are fully set out in the opinion of the court, which 
follows. 

On the trial, the judge of probates was of opinion, the note 
and debt were fully recognized and acknowledged in the. 
last will of Mrs. Maddox, and he rendered judgment in favor 
of the plaintiff, from which the defendant appealed. 





Stacy, for the plaintiff, moved to dismiss the appeal, 
because no legal citation was ever issued or served on the 
: appellee. 


Edwards, for the defendant, contended, that the judgment 
was erroneous, because it enforces an obligation entered into 
jointly by the wife with her husband during marriage, which 
is forbidden by law, and is illegal and void. Louisiana 
Code, 2412. 9 Louisiana Reports, 585. 
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Carleton, J., delivered the opinion of the court. 

The plaintiff in this cause, asks for a dismissal of the 
appeal, on the ground that no legal citation had been served 
upon the appellee. The style of the citation is : 

“The State of Louisiana, Court of Probates, Parish of 
Iberville.—The State of Louisiana and said Court, to Wilson 
Maddox, residing, etc.” And in conclusion is tested, ‘ Tho- 
mas J. Cooley, judge of said court.” Signed, “ J. A. Haase, 
clerk of said court.” 

The irregularity complained of, is the testing of the 
citation by the district, instead of the probate judge, from 
appeal is taken. 

The law makes it the duty of the clerk, when an appeal 
is allowed, to deliver a citation to the sheriff, to be served on 
the appellee, but does not require that it should be tested by 
the judge of the court from which it issues, or that it should 
be tested at all. Code of Practice, No. 581. 

We think the error immaterial, and that the appeal should 
be maintained ; and proceed, therefore, to consider the cause 
upon its merits. 

The action is brought against the executor of Julia 
Maddox, deceased, for the sum of eight hundred and sixty- 
eight dollars, of which one hundred and sixty-eight dollars 
is said to be money lent, and the balance the amount of an 
obligation, as follows : 


$700. On or before the first day of November next, we, 
or either of us, promise to pay Wilson Maddox, seven hun- 
dred dollars, value received. Witness our hands and seals, 
this 27th February, 1832.” “W. MADDOX, 
“ B. Harpwick, * JULIA MADDOX. 
“TL. BurRLINGTON.” 


No testimony having been introduced to support the claim 
for money lent, the controversy is made to turn entirely upon 
the promissory note, which the petitioner alleges to have 
been executed by the wife, under the authorization of her 
husband ; and that by her last will and testament, she 
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recognized the obligation in favor of the plaintiff, and 
charges her executor to satisfy it. 

The defendant pleaded the general issue, and averred, that 
if the deceased recognized by her will any debt as due the 
plaintiff, that the same had been paid by the syndic appointed 
to administer the joint property of husband and wife ; and 
that the debt, if it existed at all, was to be paid out of the 
property held in community, and not by the separate estate 
of the deceased wife. 

The case was submitted to the Probate Court, who 
vendered judgment in favor of the plaintiff for the amount 
of the note, and the defendant appealed. 

No evidence appears upon the record, to prove the execution 
by the husband of the note, upon which suit is brought. 
This, the defendant’s counsel contends, is fatal to the validity 
of the obligation on the part of the wife, as it does not appear 


she contracted it under the authorization of her husband. ? 


We agree with the counsel in this position. 
But on the part of the plaintiff, it is insisted, that his 
claim has been recognized by the last will of the deceased, 


in the following words : “ Je veux que toutes mes dettes soient > 


payes. J’entends par la, que toutes les justes reclamation qui 
serient fuiles contre moi, soient satisfaites. Je désigne, particu- 
litrement la dette que j'ai contracté envers Wilson Maddox.” 

By this clause in the will, the testatrix recognizes a debt 
which she had contracted towards Wilson Maddox. She 
could not, however, have contracted such a debt during mar- 
riage, unless with the authorization of her husband. This 
authorization not having been established by proof of his 
signature, it follows that no such debt was contracted by her. 

We think, therefore, that the plaintiff has failed to make 
out his case, and that the judgment of the Probate Court 
ought to be reversed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be avoided and reversed, 
and that there be judgment for defendant as in case of non- 
suit, and that the appellee pay the costs in both courts. 


15 


Eastern Dist. 
February, 1838, 


v8. 
MADDOX’S 
EXECUTOR, 


In a suit ona 
promissory note, 
signed by the 
husband and 
wife jointly, and 
there was no 
roof of his sig- 
nature, or autho- 
rization to her 
to sign it, but 
she recognized 
the debt in her 
will: Held, that 
no recovery can 
e had against 
her succession, 
because she 
could not con- 
tract such a debt 
during marriage, 
without the au- 
thorization of 
her __ husband, 
which is not 
shown. 








16 


EasteRN Dist. 
February, 1838. 


PROSEUS 
v8. 
MASON ET AL, 


CASES IN THE SUPREME COURT 


PROSEUS US. MASON ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


No recovery can be had against the garnishee, until judgment is rendered 
against the principal debtor. 

A garnishee is required to answer interrogatories within the legal delay, or 
his neglect shall be considered as a confession of having funds of the 
defendant’s in his hands; but he is not prohibited from answering after 
the delay allowed; provided, no steps have been taken in the meantime 
to fix his responsibility, 

As a general rule, where an act is to be done within a given time, as the 
filing of an answer and the like, it may be done afterwards, if nothing 
has occurred to prevent it. 

So, a garnishee may answer interrogatories without their being taken for 
confessed, after the legal delay, and at any time before the cause is set 


for trial, or perhaps at the trial. 


This case commenced by attachment. The plaintiff claims 
a debt of seven hundred and thirty dollars and seventy-five 
cents, as due, and owing to him by one Noah Mason, who, 
he alleges, has absconded. He prays for an attachment and 
judgment, and that William Mack be summoned asa gar- 
nishee, to answer interrogatories touching funds and effects 
of the defendant, in his hands. 

The suit was instituted the 30th of November, 1836, and 
on the 17th of December an attorney was appointed to repre- 
sent the defendant in attachment. On the same day, the 
counsel for the plaintiff obtained an order ex parte, on showing 
to the court, that William Mack, the garnishee, had been 
duly cited, and failed to answer within the legal delay, that 
the interrogatories propounded to him be taken for confessed. 
Mack came into court and filed his answer on the 23d, and 
the cause was not put at issue until the 31st of December. 
Final judgment was signed agaist the defendant the 17th 
of January, 1837. After this preceeding, the plaintiff’s 
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counsel moved to have final judgment entered up against Fasrrrw Dist. 
Mack, the garnishee, on the order taking the interrogatories 7eorwary, 1838. 
pro confessis, for the full amount of his demand against the _rnossus 
defendant. The motion was overruled; and on his answer ysoy vr an 
showing no funds in his hands subject to the plaintiff’s judg- 

ment, Mack was discharged. The plaintiff appealed. 


Roselius, for the appellant. 


Barton, contra. 


Bullard, J., delivered the opinion of the court. 


The appellant seeks the reversal of a judgment, by which 
the court permitted a garnishee to answer interrogatories after 
ten days had elapsed from the service of process, and after 
the court had, on motion of the plaintiff, declared that the 
matters set forth in the interrogatories must be taken pro 
confessis, but before any -trial had been had against the 
defendant in attachment. 
If the order which was entered on the 17th of December, 
and which has been improperly called a judgment by default, 
against the garnishee, had been rendered upon a rule to show __ No recovery 
: E . ‘ . .ean be had 
cause, or other notice, to the garnishee, it might have varied against the gar- 
a. ; nishee until 
the case. But that order was ex parte, and entered at the judgment is ren- 
suggestion of the plaintiff’s counsel, unconnected with any “¢redagainst the 
. ; oe : principal debtor. 
proceedings against the principal defendant. It is true, the 4 gamishee is 


article 263 of the Code of Practice, provides, that if the gar- Tequired to an- 
swer lnterroga- 


nishee does not answer the interrogatories in the delay of the tories within the 


: ‘ : legal delay, or 
law, such refusal or neglect shall be considered as a confession re gies 


of his having in his hands sufficient property of the defendant be considered as, 
5 a confession of 


to satisfy the plaintiff’s demand. having funds of 


one aca , the defendantsi 
But it is clear, the plaintiff cannot recover against the his hands “ ns 


garnishee without obtaining judgment against the defendant, a 
his debtor. The article above referred to, does not prohibit swering afterthe 

aie 4 : : delay allowed, 
the garnishee’s answering, even after the delay; provided, provided no 


, , = : . : eae steps have been 
no steps have been taken in the meantime to fix his respon- (,P5 "8se OG 


sibility. In the case of Griffith et al. vs. Miner, we held, as —_ time a 
: ccc : is responsi 
a general rule, that when an act is to be done within a given lity. 


3 VOL. XII. 
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time, as the filing of an answer and the like, it may be done 
afterwards, if nothing has occurred to prevent it. Thus, 
before judgment by default, an answer may be put in, 
although more than ten days or the legal delay may have 
elapsed from the service of citation. 7 Louisiana Reports, 345. 

In the case of Longbottom’s Executor vs. Babcock, we 
held, the same principle applies in relation to opposition in 
executor’s account and tableau. 9 Louisiana Reports, 48. 
Chiasson’s Heirs vs. Dupuy, 9 Louisiana Reports, 55. 

At the time the proceedings took place against the gar- 
nishee, the case was not at issue between the plaintiff and 
defendant. No answer appears to have been filed by the 
latter until the last day of December, a week after the 
answer of the garnishee to the interrogatories was oflered. 

The construction of the code, contended for by the 
appellant, would put a garnishee, situated as Mack was 
in this case, in a harder condition than a principal defendant, 
against whom a judgment by default has been taken for 
want of an appearance. The latter would be allowed to 
answer at any time before trial of the case upon the judg- 
ment by default. The former would have no such privilege ; 
and however he might show that he had been taken by 
surprise, and however nugatory the proceeding against him 
before judgment obtained against the principal defendant, 
yet he would be without remedy, and the plaintiff would not 
be bound to administer any proof. 

We are, therefore, of opinion, that the court did not err in 
receiving the answer of the garnishee to the interrogatories, 
and in rendering judgment in his favor, notwithstanding his 
failure to answer within the legal delay, even admitting that 
the sheriff’s return is conclusive. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


———— 














OF THE STATE OF LOUISIANA. 


TOURNOIR US. TOURNOIR ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF POINT COUPEE. 


Where the testator requested and obtained the promise of another, to 
convey a certain part of his estate, immediately after his death, to a 
third person as a legacy; this is not a substitution, but a fidet commissum, 
i. e. a trust in the good faith of the person interposed, that he will convey 
the property to the person designated. 

The law declares all fidei commissa, null, even those in favor of persons 
capable of receiving legacies by will. 

Two wills made at different times may stand together in all the parts in 
which they are not inconsistent. But where they conflict, the provisions 


in the last one will prevail. 


This is an action instituted by Jean B. Tournoir, the 
executor and universal legatee of his brother, Joseph Tour- 
noir, deceased, against the defendants, who are collateral 
relations of the testator, to be quieted and confirmed in his 
possession and title to the estate of his brother, under his last 
will and testament. 

The testator made two wills. In the last one, under 
private signature, dated the 6th March, 1836, he constituted 
the plaintiff his executor, and made him his instituted heir 
and universal legatee. This will was duly admitted to pro- 
bate and ordered to be executed the 26th of March following, 
and the plaintiff took possession of the entire estate under it. 

Another will was found, dated the 17th June, 1831, 
made in the nuncupative form by notarial act, in which the 
testator bequeathed a legacy consisting of a tract of land, six 
slaves and four thousand dollars in money, to one Fanny 
Richér, f. w. c., and the balance of his property he gave to 
his brothers, nephews and nieces, to be divided equally 
among them, according to law. 

The plaintiff alleges that the first will is revoked by the 
provisions and dispositions contained in the last one, and 
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prays that it be declared null, and that he be quieted in the 
enjoyment and possession of all his deceased brother’s estate. 

M. Tournoir, one of the brothers disclaimed all right to 
any part of the estate, and if he has any he relinquishes it to 
the plaintiff. The defendants, being the nephews and nieces 
of the deceased, averred that the last will was null and void, 
on several grounds ; the last of which is, that the legacy to 
Fanny Richér, is a substitution, etc. 

She intervened, and claimed the legacy from the executor, 
alleging, that it was not revoked by the second, or last will. 

The defendants interrogated the plaintiff concerning this 
legacy, who replied, that he was charged by the testator to 
convey and deliver the legacy immediately after his death, 
to Fanny Richér. 

The judge of probates was clearly of opinion, from all the 
evidence, that the testator was of sound mind when he made 
his last will, and was not operated upon by any undue 
influence. He was further of opinion there was no substitu- 
tion contained in the will, and that both wills were valid and 
must be executed. He ordered the legacy to be paid to 
Fanny Richér, and that the balance of the property be 
equally divided among the legitimate heirs, after paying the 
debts, and giving the share of M. Tournoir, who renounced, 
to the plaintiff, The latter appealed. 


L. Janin, for the plaintiff and intervenor. 


The verbal directions of the testator to the plaintiff, in 
favor of Fanny Richér, to pay her the legacy, do not contain 
a prohibited substitution, and do not vitiate the will. The 
evidence of these directions was drawn from the plaintiff by 
interrogatories ; and on the question, whether under such 
circumstances the instituted heir is bound to answer such 
interrogatories, the elaborate argument of Merlin is referred 
to. WMerlin’s Questions du Droit, verbo substitution, fidei 
commissaire, section 14. 

2. This bequest is clearly not a substitution. The code 
prohibits substitutions and fidei commissa, and explains the 
meaning, by adding, that every disposition by which the 
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legatee is charged to preserve for and return to a third person 
a part of an estate is null. Louisiana Code, 1507. 

3. This legacy is not to be preserved for or returned, but 
paid over to the legatee by the instituted heir. This was no 
substitution, but a naked trust allowed by law. 5 Martin, 
N. S., 303. Merlin’s Questions du Droit, verbo substitution, 
fidei commissaire, section 14. 

4, A testamentary disposition will not be annulled, unless 
it clearly presents a substitution and cannot be sustained on 
any other ground. 7 Martin, N. S., 414. 4 Ibid., 46. 
4 Louisiana Reports, 502. 6 Ibid., 246. 2 Delvincourt 103, 
and notes, page 399. 5 Toullier 19, 23, 32. Merlin, Ibid., 
section 13 and 14. 

5. Hence, it follows, in this case, that if the directions of 
the testator in favor of Fanny Richér, had been inserted in 
the testament, they would have been perfectly valid ; and 
they are not the less so because the testator chose to confide 
their execution to another person. Mere simulation is no 
ground to annul an act if it is legal in itself. WMerlin’s Ques- 
tions du Droit, Ibid. 9 Toullier, No. 160, 55. 


«Mitchell, for the defendants. 


1. No judgment could be rendered in this case in favor of 
Fanny Richér ; and there is error apparent, as no answer 
was filed to her petition and no default taken. Louisiana 
Code, 1468. 6 Martin, N. S., 450. 

2. The bequest to J. B. Tournoir was a disguised 
donation, which is reprobated by law. Louisiana Code, 
1507. Code Napoleon, 896. 5 Toullier, page 19 to 24. 

3. The will of 1836, is null on many grounds, and 
because it was not dictated by the testator. It cannot stand 
with the first. It should be annulled and the case remanded 
to settle the questions growing out of the first will of 1831, 
in due course of law. 


Martin, J., delivered the opinion of the court. 


‘The facts of the case are these: The plaintiff states, that 
on the dth of March, 1836, his brother, J. Tournoir, made a 
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last will and testament, instituting him his universal legatee, 
and shortly after died ; that afterwards some of the nephews 
and .nieces of the plaintiff and the deceased, urged that the 
latter had made a will in the year 1831, by which, after a 
considerable legacy to Fanny Richér, he directed his estate 
to be divided between his heirs at law, viz: his brothers and 
sisters, and their children. He prayed that the second will 
be declared to have revoked the first, and ordered that its 
execution be ordered. M. Tournoir, one of the defendants, 
disowned any claim under the first will, and any opposition 
to the probate of the second. Fanny Richér intervened, and 
claimed her legacy. The other defendants urging the nullity 
of the second will, demanded execution of the first ; contend- 
ing, that the testator was not of sound mind when he made 
the second will ; that he had not dictated, but that it had 
been dictated by the plaintiff; that it contained a disguised 
substitution. The Court of Probates ordered the execution of 
both wills ; that the plaintiff as executor of the second will, 
pay the legacy of the intervening party, and that the remain- 
der of the estate, after the payment of the debts of the 
deceased be divided among his legitimate heirs ; the portion 
of M. Tournoir accruing, according to his request to the plain- 
tiff; the costs were ordered to be paid by the estate. From 
this judgment the plaintiff appealed. 

The defendants and appellees have prayed the reversal of 
the judgment, on the ground, that no judgment could be 
rendered in favor of the intervening party, as there was nei- 
ther an answer to her petition, nor a judgment taken by 
default. They pray that this court may decree the nullity 
of the second will, leaving the questions that may grow out 
of the first will, to be settled by due course of law. 

Their counsel has urged that the second will contained a 
disguised donation. 

It appears to us, that the part of the decree of the Court of 
Probates, which relates to the legacy of the intervening 
party, cannot be reviewed in this court, as she does not 
appear to have been cited. No citation accompanies the 
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record, and the defendants do not appear to be before us, 
otherwise than by their answer. 

We do not think the Court of Probates erred in concluding 
that the testator was of sound mind when the second will 
was made, and that it was substantially dictated by him. 

The defendants obtained, by interrogating the plaintiff, his 
declaration that the testator had requested him, and he had 
promised to transfer to the intervening party, a tract of land 
and six slaves, part of the testator’s estate, immediately after 
his death ; hence, their counsel has contended, that the will 
contains a substitution, or fidet commissum, either of which is 
prohibited by law, or a disguised donation. They rely on the 
Civil Code, article 1507 : “ Substitutions and fidei commissa, 
are and remain prohibited. Every disposition, by which the 
donee, the heir or legatee, is charged to preserve for or to 
return a thing to a third person, is null, even with regard to 
the donee, the instituted heir, or the legatee.” 

It is clear that there was, in this case, no substitution, for 
the legatee was not to retain but immediately to give the 
land and slaves to the intervening party ; but it is equally 
clear, that there was a fidei commissum ; a trust in his good 
faith, that he would not retain for himself the land or slaves, 
but immediately deliver them over to this party. This, the 
law forbids, even in cases like the present, in which the dis- 
guised donation might have been correctly made openly ; 
the person who was the object of the testator’s benevolence, 
not being disabled by law to receive from him. The object 
of the Taw is to prevent the persons whom it disables from 
receiving donations, secretly to enjoy them. For this pur- 
pose the law prohibits all fidei commissa, even those in favor 
of persons capable of receiving. And it annuls a_fidei 
commissa in favor of these persons, as well as those in favor 
of others. The Civil Code provides, that “when to prevent 
fraud, or from any other motive of public good, the law 
declares certain acts void, its provisions are not to be dis- 
pensed with on the ground, that the particular act in ques- 
tion has been proved not to be fraudulent, or not to be 


contrary to the public good.” — Article 19. 
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The residuary legacy in the second will, cannot, therefore, 
be extended to the property which the plaintiff in his answer 
to interrogatories, has declared to be destined for the inter- 
vening party. As to this, the testator died intestate ; and it 
must be divided as if he had left no will. 

The judge has correctly ordered the execution of both 
wills. There is, however, in the first will, an article, which, 
in our opinion, is revoked by the second. It is that by which 
the testator appoints his Jegal heirs his residuary universal 
legatees. The second will, appointing the plaintiff his resi- 
duary universal legatee, necessarily revokes and cancels the 
article in the first will which cannot stand with it. It is im 
possible that all the legal heirs should be residuary univer- 
sal legatees, and that the plaintiff should be the residuary 
universal legatee ; especially as the plaintiff himself is one 
of the legal heirs. 


It is, therefore, ordered, adjudged and decreed, that. the 
judgment of the Court of Probates, be annulled, avoided and 
reversed, and proceeding to give such a judgment, as, in our 
opinion ought to have been given below, it is further ordered, 
adjudged and decreed, that the two arpents, with a depth of 
forty, of the land of the deceased, with the slaves Adelaide, 
Furjances, her son, Aurore, her daughter, Claiborne, Fre- 
deric, Lila, be divided among all his legal heirs ; the part of 
M. Tournoir, according to his request, accruing to the plain- 
tiff; that the plaintiff, as executor of the deceased, pay to the 
intervening party, her legacy of four thousand dollars, in the 
first will ; and that the plaintiff be declared the residuary and 
universal legatee of the deceased. The costs in both courts 
to be paid out of the estate. 
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SEGUR’S HEIRS vS. SEGUR ET AL. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF {BERVILLE. 


The grandfather of a legatee in a will, is a competent witness to attest and 
prove it. 

Witnesses to a will must possess the qualifications specified for testaments 
by public act, and for notarial acts in general, but it does not follow that 
they must be competent as judicial witnesses in any controversy growing 
out of the will. 

The notary may make a memorandum of the dictations of the testator, and 
write out the will from it; and if it is all done in the presence of the 
witnesses, and without turning aside to other matters, it is sufficient to 


give validity to the will. 


This is an action by the heirs at law of Jean Laurent 
Segur, deceased, against Achille Segur, his universal legatee, 
to annul and set aside the will on various grounds, and to 
recover the succession property of the deceased. 

The plaintiffs allege, that their said ancestor died in 1836, 
leaving neither ascendants or descendants, and making a will, 
in which, after bequeathing certain legacies, he appointed 
the defendant, Achille Segur, his universal legatee, giving 
him the seizin and possession of his estate, who has had the 
will probated, and ordered to be duly executed. 

The plaintiffs further allege, that the said will is null and 
void, and pray that it be declared so, on the following 
grounds: 

1. That it has not the requisite number of legal witnesses ; 
one of them (Evariste Lauve) is the grandfather of Floren- 
tine Lauve, one of the legatees, and is incompetent to attest 
the will. 

2. The testator was not of sound mind. 

3. The will was not, in the sense and meaning of the law, 
dictated by the testator, and written as dictated; but on the 
contrary, it was written out by the notary, from a written 

4 VOL. XII- 
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paper which he had before him, and not from the mouth of 
the testator. 

4, There was interruption and turning aside to other 
matters, without necessity, while the will was making. 

On the trial, the notary and witnesses to the will were 
introduced. E. Lauve was offered by the defendant, and 
objected to by the plaintiffs, as incompetent, on the ground of 
consanguinity or relationship to one of the legatees. 

The evidence showed, that the notary took down a 
memorandum on a piece of paper, of the dictations of the 
testator, and while at the door mending his pen, he spoke 
with the defendant and one of the witnesses. He imnmedi- 
ately returned to the table, and wrote out the will from the 
written memorandum before him. The testimony showed 
clearly the testator was sound in mind. 

The judge of probates declared the will valid, from which 
decree the plaintiffs appealed. 


Labauve and Stacy, for the plaintiffs. 


1. The will is null for want of three legal witnesses. 
E. Lauve is incompetent, on the score of consanguinity or 
relationship to F. Lauve, one of the legatees, being her 
grandfather. The 1584th article of the code prescribes only 
absolute incapacities, and leaves accidental and _ relative 
ones to be regulated by the general provisions of law. All 
Witnesses, as well to a will as in court, must be competent in 
law. Louisiana Code, article 2260. 

2. Before a will can be executed, it must be proved, and 
it can only be proved by legal and competent witnesses. If all 
the witnesses to a will under private signature are dead, two 
credible and competent witnesses must be called to prove 
their signatures. Louisiana Code, articles 1647, 2260. 

3. The olographic will must be proved by two witnesses, 
and how is their competency to be tested, if not by the 
general provision of law contained in article 22602 The 
probating a will is a judicial proceeding, which muy be sup- 
ported by the testimony of legal and competent witnesses. 
5 Martin, N. S., 519. Code of Practice, articles 935, 943. 
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4. The article 2260 of the Louisiana Code, must apply Easrenn Dist. 
both to instrumental and judicial witnesses, otherwise an act 7e"uary, 1858. 
might be authentic, when passed before a notary and two szcun’s ems 
insane or infamous persons as witnesses, a 

5. The article 975 of the Napoleon Code, describes the 
incapacities of those who cannot be witnesses to wills, yet 
there are other laws and other incapacities taken into con- 
sideration. See 5 Toullier, article 402. 9 Duranton, articles 
113, 114, 115. 5 Favard de Langlade, page 505. 1 Grenier, 
article 243, and pages 563, 564. 12 Sirey, 2d part, page 18. 
6 Merlin’s Questions du Droit, page 347, verbo testament, article 
2, section 17. 

6. This witness was clearly disqualified by interest and 
relationship, and as all notarial acts carry with them confi- 
dence, that what is contained in them is true, the notary and 
witnesses should be disinterested: Can it be-possible that a 
witness is admitted to certify facts before a notary, when he 
cannot be received to support the same facts in a court of 
justice, under the solemnity of an oath? Witnesses partake 
of the duties of the notary in attesting wills. 8 Merlin’s 
Questions du Droit, verbo testament, article 4, section 17. 

7. This will was never written as dictated. The evidence 
shows, that the notarv took a memorandum of the testator’s 
dispositions, and left his bed-side to write the will at a table, 
from the notes taken, making alterations and changes therein, 
so that, in reality, the will was only written in part from the 
testator’s dictations. It also appears that the notary pro- 
pounded questions, and drew from the testator affirmative 
answers as dictations, which is illegal and forbidden by law. 
9 Louisiana Reports, 470. 

8. It is shown there was interruption in the proceedings ; 
that one of the witnesses went out of the room while the 
notary was writing. This is not shown to have been neces- 
sary, and that the proceedings were suspended during his 
absence. This the adverse party was bound to show, or the 
interruption is illegal. 1 Grenier, page 552-3. Le Nouveau 
Furgole, vol. 1, page 15. 


‘ 
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Ives and Mazureau, contra. 


Bullard, J., delivered the opinion of the court. 

This action was instituted to annul the testament of J. L. 
Segur, on several grounds ; but chiefly, that one of the 
Witnesses was incompetent, being the grandfather of one of 
the legatees, that the will was not dictated by the testator, 
and that it does not appear that it was written by the notary 
himself. 

I. It is conceded, that Evariste Lauve, one of the testa- 
mentary witnesses, is the grandfather of Florentine Lauve, 
who is entitled under the will, to a specific legacy. 

The counsel for the appellants contends, that although the 
Witness in question was not laboring under any absolute 
incapacity, according to article 1584 of the code, and though 
he would not be excluded as relatively incapable under the 
next article, not being himself a legatee, yet, inasmuch as he 
could not testify in a court of justice in a case in which his 
grandchild might be a party, he is necessarily incapable of 
acting as a witness to a testament by public act, in which 
she has a direct interest as legatee. 

The authorities cited from French commentators, do not 
appear to us to sustain the counsel in this position. It is 
true, that witnesses to a testament by public act, must pos- 
sess not only the qualities required for that particular act, but 
for notarial acts in general; but it does not follow that they 
must be competent as judicial witnesses in any controversy 
growing out of the will. Witnesses to authentic acts, other 
than testaments, must be free males, and at least fourteen 
years of age. Their attestation proves nothing but rem ipsam, 
and although they may have such an interest in the subject 
matter of the contest, or stand in such relation to either or 
both of the parties, as to render them incompetent to testify 
in a suit at law, yet it is not believed that the instrument 
would be the less authentic. The article of the code above 
referred to, having declared that the instituted heir or legatee 
shall also be incompetent to serve as witnesses to a testament, 
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it appears to us the maxim applies “ezpressir unius exclusio 
est alterius.” 

II. In relation to the dictation of the will, and the manner 
in which it was written, it appears to us there was substan- 
tially a compliance with the requisites of law as expressed 
by us in the case of Chardon’s heirs vs. Bongue, 9 Louisiana 
Reports, 458. , 

It is true, the notary first noted on a memorandum the 
different bequests, and afterwards wrote them out; but the 
whole was done in presence of the witnesses, and in truth, 
most of the will was twice written, according to the dictation 
of the testator. Nor does it appear to us that there was any 
such interruption or turning aside to other acts, as would 
vitiate the act. 

III. We are of opinion, that the testament itself sufficiently 
shows that it was written by the notary. The expression to 
which our attention has been called, is as follows: ‘ Ce 
testament, a été ainsi dicté par le testateur au notaire soussigné 
et écrit par lui,” &c. According to a grammatical construc- 
tion of the sentence, the pronoun lui, refers to the last 
antecedent, the notary; but if we even admit that it is 
doubtful, it must refer either to the notary or the testator 
himself, and on the last supposition the testament would be 
valid, as olographic. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 
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MAYER’S HEIRS Us. NERAUT’S ADMINISTRATOR. 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF IBERVILLE, 


Ifa purchaser suffer suit and eviction, without calling the original parties, 
from whom he derived his title, in warranty to defend, he cannot avail 
himself of the eviction to withhold payment of the original price; espe- 
cially if it appears his vendor had the means of defending his title and 
possession, or that the party evicting him had been enabled, by the 
defendant’s laches, to perfect his title. 

So, if'a purchaser fails to avail himself of all the rights acquired by his 
purchase from his vendor, or those from whom he derives his title, it is 


his own fault, and imputable to his own laches. 


This is an action instituted in the Court of Probates by the 
heirs of Charles Mayer, deceased, to recover the sum of two 
thousand five hundred dollars from the succession of Fran- 
cois Neraut, deceased, being for the price of a tract of land, 
originally purchased from the ancestor of the plaintiffs. 

The administrator of Neraut’s succession, resisted payment 
on the ground of eviction by another purchaser. The 
material facts upon which the case turns, are stated in the 
opinion of this court, which follows. 


Labauve, for the defendant and appellant, contended, that 
the sale of the land in question, at the probate sale of 
Mayer’s succession, was null. It was the property of another, 
viz: the government of the United States, and the sale of 
the property of another, is null. Civil Code of 1808, page 
348, article 20. Louisiana Code, 2427. 

2. The obligation of Neraut grew out of this sale, he 
having bound himself as the surety of Blake, who purchased. 
The principal obligation is, therefore, null, and its accessories 
must fall with it. The title to the land was never in Mayer, 
but in the government, from whom Orillion obtained it, and 
his vendee evicted the defendant. 


OF THE STATE OF LOUISIANA. 


31 


3. Neraut purchased the land at the sale of the syndics of Easrsnw Dist. 
Blake, and withheld the price, to protect himself against the 7erwary, 1838. 
payment, under the arrangement, to Mayer’s heirs, resulting yaysn’s ueins 


from the probate sale. 

4. Mayer’s heirs sold the land as the bond fide property of 
their ancestor, having a good title. The evidence shows he 
had no title ; and none was acquired by the probate sale, or 
the sale by Blake’s syndics, at which the defendant purchased. 

5. The heirs of Mayer have acted in bad faith throughout. 
The sales being of property without title, it follows, that the 
obligation sued on, is without consideration, and void. The 
judgment should be reversed, and one entered for the 
defendant. 


Bullard, J., delivered the opinion of the court. 

The facts which preceded and caused the present contro- 
versy, are as follow: 

In 1819, André Langlois sold to Mayer, the ancestor of 
the plaintiffs, a tract of land on the Bayou Plaquemine, for 
one thousand three hundred dollars, payable the following 
year. Mayer appears also to have acquired the title of 
Braud, who had purchased of the Chitemachaes Indians. 
After the death of Mayer, William Blake became the pur- 
chaser of it at the probate sale of his estate in 1823, and gave 
Aubry Dupuy as security for the price, payable by instal- 
ments. Blake failed in making payment, and finally made 
a surrender of his property to his creditors. Dupuy, the 
surety, entered into an arrangement by which Francois 
Neraut was substituted in his place, a part of the price was 
paid to the heirs of Mayer, and the obligation for two 
thousand five hundred dollars, the balance, was given by 
Neraut, upon which this suit is brought. Thereupon, Neraut 
became the purchaser at the sale by the syndics of Blake, 
and retained the price in his own hands, as subrogated to the 
rights of Dupuy, and to those of the heirs of Mayer. In the 
meantime, however, and while the property was yet Blake’s, 
Langlois sued the heirs of Mayer; and Neraut, as tutor of 
some of the minor heirs, was made defendant. He recovered 
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judgment for four hundred dollars, in 1827. Under an 
execution issued in this case, and another in favor of Debuys, 
the land in question, or a greater part of it, was sold, and 
purchased by Orillion. The Indian title having been 
rejected by the land commissioners, Orillion, under his pur- 
chase, claimed the right of pre-emption, founded on the 
settlement and cultivation of Mayer, and was permitted to 
purchase from the government of the United States, one 
hundred and sixty acres of the land. His vendee then 
brought suit against the present defendant, for the land, and 
recovered it in 1832. 

The administrator of Neraut’s estate sets up that eviction, 
asa bar to the recovery sought by the plaintiffs in this case, 
on the ground that his obligation was given for the price of 
the land, and having lost the land, he contends that the 
consideration has failed. 

We must premise, that Orillion had purchased the land at 
sheriff’s sale previously to the sale by the syndics, while the 
title was yet in the syndics of Blake, and that Orillion 
acquired only the right and title of the heirs of Mayer. 
Neraut was, at the time he bought, aware of the previous 
purchase by Orillion, because he was a party to the judg- 
ment recovered by Langlois. Neither the heirs of Mayer nor 
the representatives of Blake, were cited by him in warranty. 
If either of them had been cited to defend the title of Neraut, 
they might have urged, and perhaps successfully, that 
Orillion was not entitled, under the sheriff’s deed, to present 
himself at the land office as the assignee of Mayer, and to 
claim the privilege of pre-emption in virtue of his settlement 
and cultivation, and that having assumed that quality in 
making the purchase, it must accrue to the benefit of the 
person really entitled, on being refunded the price paid to 
the government. The heirs of Mayer may now say to the 
defendant, that if he failed to avail himself of all the rights 
acquired under his purchase from the syndics of Blake, it is 
his own fault, and imputable to his own laches. The sheriff’s 
conveyance vested in Orillion only the right, title and interest 
of the heirs of Mayer, in 1828. Now, at that time they had 
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no title, their ancestor had sold to Blake ; and in 1829, the Easvenw Disr, 

present defendant purchased from the syndics, under an March, 1838. 

agreement by which they relinquished to him all their rights, re puanc ur az. 

either against the land or the estate of Blake. vanineais 
There is another view of the case, equally fatal to the 

defence: The heirs of Mayer were not the vendors of the 

defendant ; they transferred to him only the right of action 

against the syndics of Blake, to recover a balance of the 

original price, and he purchased the land itself from the 

syndics. In the contract between the defendant and the 

heirs, the latter warranted only the existence of the debt. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed with costs. 


LE BLANC ET AL. V8. VIEL ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE OF THE SECOND PRESIDING. 


If the record is not made up in such form, as to enable the court to 


examine and revise the judgment below, the appeal will be dismissed. 


This case comes up on an appeal from an order of court, 
raising a deposit of certain notes and moneys, and ordering 
them to be paid over to the plaintiffs. A copy of the order is 
annexed to the petition of appeal, certified by the clerk of the 
court. It was never signed by the judge. The order was 
made on the 26th of April, 1836, and a suspensive appeal 
was granted on the appellant’s giving security, the 30th of 
the same month. 


Davis, for the appellants, urged, that the order of court 
was obtained ex parle, and its effect operated an irreparable 
5) VOL. XII. 
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injury to the defendants, and that they were entitled to be 
heard in their defence. 


A. N’. Ogden, contra. 


Carleton, J., delivered the opinion of the court. 

In this case the appeal is not accompanied either by a 
statement of facts, certificate of the judge or clerk, as the law 
requires, nor is there any bill of exceptions or assignment of 
errors on the record. We have no means of examining into 
the correctness of the judgment of the District Court. 


Wherefore, it is ordered, that the appeal be dismissed with 
costs. 





CANAL BANK ET AL. US. COPELAND. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


Where a creditor demands the execution of a judgment, rendered by a 
tribunal different from that within whose jurisdiction the execution of it 
is sought, he may resort to the executory process; but this process 
cannot issue from a court within the same territorial jurisdiction, The 
party must resort to his fieri facias on his judgment. 

So, where a judgment was rendered by the court of the first judicial district 
and its execution sought, by resorting to the execulory process in the 
Parish Court of New-Orleans, held, that the Parish Court was without 
power to grant the order of seizure, as it and the District Court possessed 


precisely the same jurisdiction, within the same territorial limits. 


This case comes up on a monition taken out of the Parish 
Court for the parish of New-Orleans, by John M‘Donough, 
1o perfect a sale of a certain tract of land sold by the plain- 
tiffs, under an order of seizure and sale against the defend- 








OF THE STATE OF LOUISIANA. 


35 


ant, at which he (M‘Donough) became the purchaser. Easrerx Disr. 


See the case in 9 Louisiana Reports, 308. 

The defendant made opposition to the monition, and the 
Canal Bank and others were called in warranty to defend 
and support the purchaser’s title. The case turned upon the 
legality of the sale. 

The facts of the case are, that the plaintiffs, in 1533, caused 
to be sold at auction a certain tract of land, and the defend. 
ant became the purchaser. He was sued in the District Court 
for the first judicial district of the state of Louisiana, on the 
first instalment, and judgment rendered, liquidating the whole 
debt. This judgment was rendered final by a decision of the 
Supreme Court. 

After all these proceedings were had, the plaintiffs applied 
to the Parish Court of Orleans, having concurrent jurisdiction 
with the District Court, for an order of seizure and sale on 
this judgment against Copeland. He made an ineffectual 
attempt to resist the proceeding and appealed. But in the 
meantime the property in question was seized and sold, and 
John M‘Donough became the purchaser. See the two first 
cases in 6 Louisiana Reports, 584, and 8 Ibid., 577. 

The Parish Court gave judgment sustaining the sale, and 
overruling the opposition to the monition, from which the 
defendant appealed. 


Grymes, Lockett and Slidell, for the plaintiffs and J. 
M‘Donough. 

1. In this case, the demand against the defendant for the 
original purchase, was duly liquidated by the judgment of 
the District Court, which has become res judicata. This 
judgment settled, finally, all the rights of the original parties, 
and was irrevocable. 

2. The Parish Court which granted the order of seizure 
and sale, under which M‘Donough purchased, being a 
different tribunal from that in which the original judgment 
was obtained, only ordered its execution as is required by 
law. It had jurisdiction of the matter. Code of Practice, 
articles 732, 746. 


March, 1838, 
—_—— 
CANAL BANK 
ET AL, 
v8. 
COPELAND, 
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3. The defendant pleaded specially to the jurisdiction of 
the Parish Court, and joined issue on the fact that the land 
was situated out of the jurisdiction of the court. This issue 
depended on a fact which failed him, and he must be con- 
sidered as having waived the jurisdiction as to every other 
matter. The article 94 of the code, contemplates suits 
instituted in two courts of concurrent jurisdiction, which may 
be waived by the parties, and which was waived by the 
defendant in this case. 

4. The court, on hearing the evidence, decided it had 
jurisdiction on the ground pleaded. By joining issue on this 
ground alone, the defendant waived any other objections or 
exceptions he might have pleaded under articles 94 and 335 
of the Code of Practice. He is required to file his excep- 
tions, otherwise he waives them, and, consequently, his rule 
taken in the Parish Court to have the suit dismissed for want 
of jurisdiction, and which was overruled, has become res 
judicata, and precludes every other exception. 

5. M‘Donough purchased under the order of seizure and 
sale, and after the rule questioning the jurisdiction of the 
Parish Court, was rejected ; and, therefore, his title is good, 
as against Copeland. 

6. Any irregularities as to the appraisement under the 
article 673 of the Code of Practice, are waived by the 
defendant’s joining in appraisement. The article is merely 
directory, as to the manner the appraisers are to make the 
appraisement. 

7. The defendant was duly notified, attended the sale, 
and encouraged bidders. He knew well the property that 
was described in the notice of sale, and that it was the iden- 
tical property he purchased from the plaintiffs. He cannot 
plead ignorance, or that there was error or fraud in making 
the sale. 

8. The act of 1834, in relation to monitions to assure sales, 
never contemplated such proceedings as these. One object, 
as it says, was to protect purchasers from eviction ; and evic- 
tion means a suit by a third person, not the defendant or 
party tothe sale. The only question under the monition is, 
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was the sale made contrary to law, or not? As regards Fasrenw Dist. 
Copeland, all the requisites of the law in making the sale, March, 1858. 
were complied with. He cannot, therefore, sustain this “(vy ganx 
Opposition. Bry 


v8. 
€OPELAND, 


Hennen, Barton and Mazureau, for the defendant. 

1. The misdescriptions of the property in the advertisements 
and appraisements, rendered the sale to M‘Donough by the 
sheriff, void. Dufour vs. Camfranc, 11 Martin, 610. Ibid., 
same case, 675. 7 Martin, N. S.,155. 8 Ibid., 246. 3 Lou- 
isiana Reports, 421. 4 Ibid., 207. 6 Ibid., 49. M*‘Donough 
vs. Gravier, 9 Louisiana Reports, 308. Code of Practice, 673. 

2. The order of seizure and sale was awarded by a court 
not of competent jurisdiction. 

The District and Parish Courts of New-Orleans, being 
courts of concurrent jurisdiction quo ad the subject matter in 
contestation, and the District Court being first seized of the 
suit, ousted the jurisdiction of the Parish Court; and juris- 
diction once vested, cannot be taken away by the act of 
either of the parties. 1! Martin, WM. S., 299. 

A judgment rendered by the District Court, can only 
be enforced in the curtilage, of its jurisdiction, in the very 
parish where the court sits, by the court itself, and not by 
the Parish Court. The article 746 of the Code of Practice, . 
contemplates not merely a different tribunal, but a tribunal in 
a different jurisdiction ; nor could either court award executory 
process, on a judgment rendered by either. 

Nor could either award executory process, on the ground 
of an act importing confession of judgment, for here there 
was no such act. See Code of Practice, articles 732-3. 
There was no mortgage, conventional, legal or judicial; a 
conventional mortgage was to have been given, but was not ; 
hence it only existed in faculty in posse, and not in esse, etc. 
Without such an act, it is past a doubt that the District 
Court was without power to issue such process; and to 
establish, that of two courts of concurrent jurisdiction, one of 
them is without the power, conclusively establishes that the 
other is without it. 
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In the adjudication of this property from the Canal 
Bank et al. to Copeland, the price was to be paid in five 
instalments. The two first were to be secured by endorsed 
notes; the other three by special mortgage on the property. 
No act of sale was in fact passed. But if we construe that 
to have been done, which was contracted to have been done, 
yet there was no mortgage on the property to secure the 
second instalment. Copeland had as full right of contesta- 
tion before judgment was rendered upon that instalment, as 
he had upon the first instalment ; and yet the order of seizure 
and sale is against the whole of the property, for all the 
instalments, due and not due, secured by mortgage and not 
secured by mortgage. See Code of Practice, 545. 

But in this very case, this very order of seizure and sale 
has been set aside by this court as a nullity. See 8 Lou- 
isiana Reports, 577. But it is argued that this does not 
vacate the sale under the order of seizure and sale, made by 
the sheriff pending the proceedings, and the case of Poult- 
ney’s Heirs vs. Cecil’s Executor, 8 Louisiana Reports, 424, 
is cited, to show that the reversal of a judgment, even for 
want of jurisdiction, does not affect a purchaser’s rights under 
a sheriff’s sale. That case leans, for its support, entirely on 
the case of Ballio et al. vs. Wilson et al., 5 Martin, N.S., 214, 
and that case decided no such point, nor was the cause there 
reversed for want of jurisdiction. And had that case been 
decided in that way, it would stand in opposition to the 
whole retinue and current of authorities, and to show this, 
reference is made to all the authorities cited under our first 
point. 

It may well be doubted at this day, under the operation of 
subsequent modifying legislation, whether the reversal of a 
judgment for any cause, does not vacate the sale made under 
its authority. See Code of Practice, article 400. In terms it 
relates to third persons, in principle it relates to every body. 

3. No remedy existed against the illegal issuance of the 
order of seizure and sale by the parish judge, save a rule to 
set that order aside. 
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If any other remedy existed, it must have been either an fastenx Disr. 
injunction or an appeal. March, 1838. 
It is clear that an injunction did not lie. The case could cana naxx 
not have been brought within the scope of any one of the — 
specifications set forth in the code of procedure. See Code  ‘oP#EAND- 
of Practice, 739. 
As to appeals, they only lie on final judgments or interlo- 
cutory judgments, which work an irreparable injury. See 
Code of Practice, articles 565-6. Was the order of the seizure 
and sale either? Is it a judgment at all? 
In some sense, perhaps, all orders of courts are judgments. 
They decide the point in hand, and in loose parlance may be 
said to adjudge it. But will they bear that meaning under 
the accurate test of judicial language ? 
If such an order be a judgment, it is curious why it 
should be called an order, and this throughout the whole 
code of procedure, and precisely in the same sense, and with 
that special aptness of phrase, with which it speaks of orders 
of provisional seizure, orders of sequestration, orders of injunc- 
tion, all of which, like orders of seizure and sale, are granta- 
ble and granted at chambers; and is there any judgment of 
any court which can be rendered there ? 
The error seems to result from confounding the judges 
with their courts, the officer with the tribunal. 
Judges award orders; courts pronounce judgments. Orders 
may come from chambers; judgments must come from the 
bench, and in open court. 
But an order of seizure and sale is unlike a judgment in 
other respects. It is without reasons for its rendition. While 
this keeps it good as an order, it annuls it as a judgment. 
Again: orders of seizure and sale are signed when they 
are awarded; take effect from the moment of signature. 
But three days must elapse between awarding a judgment 
and the signing of it. This delay is the locus penitentia, 
when motions for a new trial, or to arrest the judgment are 
to be made, and has therefore no application, nor is ever 
applied to orders of seizure and sale; for as the proceeding 
is ex parte and at chambers, the party whose interests are at 
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stake, having no notice or knowledge thereof, could not 
employ the locus penitentie in averting the effects. 

True, there is one case which seems to treat an order of 
seizure and sale as a judgment; but this was prior to the 
Code of Practice, and wholly conflicts with its provisions. 
By that code it will be seen, that these orders are devoid of 
the vital distinguishing characteristics of a judgment. See 
articles 538, 539, 540, 543, 546, 547, 548. 6 Louisiana 
Reports, 69. 

An order of seizure and sale first comes to the knowledge 
of the defendant, with the judge’s signature already affixed 
to it, and the authorities referred to conclusively establish, 
that if it was a judgment, the very signing of it takes away 
the judge’s power over it. No such definitive results apper- 
tain to orders. They are open to rules, to rescind, to revoke 
and set them aside, and when the court a@ quo erroneously 
discharges a rule so taken, this court corrects that error, and 
makes the rule absolute. This it has done at a former 
hearing of this very case. 

The very notice of the order to the defendant, after its 
issuance, challenges his objections to its regularity, and if he 
has valid ones, he has a right to have them sustained. If 
then the right of contestation exists, can the right of appeal 
co-exist, or be exercised, until that contestation has terminated 
in a final judgment ? 

The moment it is permitted to a party to contest the 
validity of the order, eo instanti, that contest becomes a case 
between parties in court, and the right of appeal exists only 
in abeyance in faculty, until that case is closed by a final 
judgment; and here, the sheriff’s sale to M‘Donough was 
made five days before that final judgment on the rule was 
signed by the judge. Code of Practice, 547-8. 6 Louisiana 
Reports, 69. 

It results then, that the order of seizure and sale was not 
a final judgment, and hence not appealable from as such. 
If it was a judgment at all, it was interlocutory, and appeal- 
able only as such, if it worked an irreparable injury. 
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This is readily tested. An appeal is brought here on the Fasrerw Disr. 
order itself. This court would have said that the order was -¥e7c4, 1838. 
wrong, and was improvidently awarded, as it did afterwards canat naxx 
say, but would have rejected the appeal, because non constat, ar 
that the parish judge would have continued the order, and CF ELAN». 
thus work an irreparable injury, if properly applied to for a 
rule to set it aside. And if he had set aside the order, as he 
was bound to have done, on such an application, how could 
it have worked an irreparable injury, or an appeal have lain 
for its prevention, when non constat the injury may never have 
been inflicted at all ? 

Besides, one of the grounds of the rule for revoking the 
order, was the want of territorial jurisdiction of the Parish 
Court over the subject matter. This ground could only have 
been sustained by evidence en pais. An appeal on the order 
itself, must have excluded that ; for the appeal per se restrains 
the court a quo from all further action in the case, until the 
appeal be determined, for it would be an anomaly in the law, 
if the subordinate and appellate jurisdictions should both be 
seized of the same case, at the same moment. 

But this court could not reverse a judgment, for any thing 
transpiring after the judgment, yet the rule to set aside the 
order, is after the judgment; so are all the facts aliunde and 
en pais, marshalled in support of the rule. How then can 
the party have the benefit of the rule in the appellate court, 
otherwise than by treating the action of the court @ quo 
thereupon, as its final judgment of the cause? Until that 
final judgment was signed, no appeal could be taken. See 
1 Martin, N. S., 89. And yet the sale had been made five 
days before. 

4. But the monition law of 1834 is conclusive of the case. 

Under its saving provisions M‘Donough sought to homolo- 
gate his sale, and thereby to cure all irregularities which 
preceded it. He called upon us and all the world, in the 
very language of the second section, to show any “infor- 
mality in the order, decree or judgment of the court under 
which the sale was made.” See article 1834, page 125, 
section 2. We have done so. We show not simply “an 

6 VOL. XII. 
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Eastern Dret. informality,” but the “judgment” reversed for want of juris- 
March, 1858. diction in the court which awarded it, and the “order” 
caxat panx S€t aside as a mere nullity. This makes it the imperative 


ET AL, 


duty of this court, not only to sustain the opposition to the 
homologation of the sale, but in the language of the fifth 
section of that act, “to annul it.” 


Carleton, J., delivered the opinion of the court. 

In May, 1833, the plaintiffs caused to be sold at public 
auction, a parcel of land, adjoining the village of Carrollton, 
containing seven hundred and seventy-seven acres, which 
were adjudicated to the defendant, the last and highest 
bidder, for twenty-six thousand dollars, payable in instal- 
ments for several successive years. 

The purchaser having failed to comply with the terms of 
the sale, the plaintiffs instituted suit against him in the court 
for the first district, which, on the 18th March, 1834, ren- 
dered in their favor the following judgment : 

“In this case, the jury having rendered a verdict for the 
plaintiffs without damages, and the court considering the 
said verdict is conformable to law, do order, adjudge and 
decree as follows : that Robert Copeland, the defendant, do 
pay the sum of two thousand six hundred and fifty dollars, 
with legal interest thereon, from the 17th December last, 
(1833) to the plaintiffs, in the proportions following, to wit : 
one half of said sum and interest to the New-Orleans Canal 
and Banking Company; the other half to the other plain- 
tiffs in the following proportions, to wit : one moiety of said 
half to Samuel Kohn, one-tenth thereof to John Slidell, and 
four-tenths to Laurent Millaudon; and further, that said 
Copeland do execute his promissory note, satisfactorily 
endorsed, for the sum of two thousand six hundred and fifty 
dollars, payable on the Ist day of May, 1834, and three other 
promissory notes, for the sum of seven thousand and sixty-six 
dollars and sixty-six cents and two-thirds, each payable res- 
pectively, in two, three and four years, from the Ist May, 
1833, without endorsement, but secured by special mortgage 
on the property sold ; and that the plaintiffs execute to him 
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a bill of sale, on the defendant depositing with. the notary, Easrenn Dist. 
Felix Grima, Esq., successor of G. R. Stringer, the sum arch, 1898. 
of two thousand six hundred and fifty dollars, with interest, canat payx 


at the rate of five per cent. from the 17th December, 1833, 
up to the time of such tender, and also his promissory notes 
in the manner aforesaid, of the property adjudicated to him 
and mentioned in the petition, in the form of the one filed in 
the suit marked A, dated June 7th, 1833, and that the 
defendant pay the costs of this suit.” 

This judgment was affirmed by the Supreme Court, in the 
May term of the same year, on an appeal taken by the 
defendant, and on the first of November following, the plain- 
tiffs exhibited it, annexed to their petition, praying for an 
order of seizure and sale, to the judge of the parish and city 
of New-Orleans, who, therefore, granted the following order : 
Let the within described property be seized and sold accord- 
ing to law, at the following terms, to wit: five thousand 
three hundred dollars for cash, with legal interest on two 
thousand six hundred and fifty dollars thereof, from 17th 
December, 1833, and on two thousand six hundred and fifty 
doliars, from the first of May, 1834, the balance payable in 
three equal instalments on the Ist of May, of the years 1835, 
1836 and 1837, respectively, without endorsements, but 
secured by special mortgage,” etc. 

An ineffectual attempt having been made by the defend- 
ant, to set aside this order, on the ground that the property 
seized was out of the territorial limits of the parish of 
Orleans, he appealed, and in the June term of 1835, the 
Supreme Court reversed the judgment of the Parish Court, 
and set the order aside. 6 Louisiana Reports, page 584. 
8 Ibid., 577. 

But as the appeal was not taken in time to stay execution, 
the sheriff, in the meanwhile, proceeded under the order, 
and sold the land at public sale on the 12th January, 1835, 
when it was bought by John M‘Donough, as the last and 
highest bidder, for nineteen thousand two hundred and 
fifteen dollars and fifty-five cents. The purchaser, having 
caused the usual monitions to issue in order to confirm his 
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Eastern Disr. title according to the provisions of the act of March, 1834, 
March, 1838. the defendant again appeared and made opposition to the 
eixat naxx 2Mologation of the sale, which being overruled, he appealed, 


ET AL, 
ws. 


COPELAND. 





and thus the cause comes for the third time before this court. 

Various points have been raised in argument and ably 
discussed by the counsel on both sides. 

But our attention has been mainly drawn to the first 
ground of opposition taken by the defendant, viz: “ The 
Parish Court has no authority to grant an order of seizure 
and sale in this case, because the District Court has already 
taken cognizance. of the matter and rendered judgment 
therein ; because there was no act importing confession of 
judgment, and because the court has no jurisdiction thereof. 

The objection taken when the cause came before us on 
the first appeal from the Parish Court, was to the want of 
territorial jurisdiction in that court, the property seized, 
being, as was alleged, out of the limits of the parish. Now, 
the validity of the order itself is contested, and we are called 
upon for the first time, to look into the sources of that power 
under which the parish judge acted in granting it. This 
question lies at the bottom of the controversy, and upon its 
rightful solution the fate of the cause must depend. 

It is contended that this power is derived from article 746 
of the Code of Practice, which declares, that, “when a 
ereditor has obtained against his debtor, a judgment, having 
the force of res judicata, in a tribunal different from that in 
which he seeks the execution, whether the judgment was 
rendered in this state or another state of the Union, or ina 
foreign country ; he may, on this ground, proceed by execu- 
tory process, and cause to be seized and sold the property 
of his debtor, without previous citation, in the same manner 
as on privileged or mortgaged debts, contained in acts 
importing confession of judgment, except in the cases 
mentioned in the following article.” 

To avoid all incongruity, and give a reasonaple interpre- 
tation to this law, we are bound to infer, that, by a tribunal, 
different from that in which execution is sought, was intended 
the courts of the parishes and districts, other than that in 
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which the judgment was rendered ; as if it were rendered by. Eastenw Drsr, 
a tribunal at Ouachita, the creditor might obtain executory “rch, 1838. 
process from the judge of the Parish of Orleans, if the canst saxx 
debtor’s property were within his jurisdiction, or he might “—— 
keep the record in his possession, and obtain the order in any —corexann. 


other parish of the state wherever he might be so fortunate Page me 9 


as to find the debtor’s property. This mode of procedure the ani of 

selene eke ‘ a judgment, ren- 
might afford greater facilities in the collection of debts, when suet by a tri- 
the situation of the debtor’s property was unknown, than the ae oe 


writ of fieri facias, for the obtaining of which, recourse must whose jurisdic- 
: ; - tion the execu- 
be had, in every instance, to the tribunal that pronounced tion of it is 


‘ sought, he ma 
the judgment. ie os Bebe. 


This construction of article 746, we think, quite clear, — A pene 
when taken in connection with the second section of article cannot — issue 


, fi 
732, which provides that executory process may be resorted within the same 


to “when the creditor demands the execution of a judgment teritorial juris 

which has been rendered by a tribunal different from that party mustresort 
“she a ee : . . t fieri 

within whose jurisdiction the execution is sought ;” that is to on Lis ines 


say, the tribunal which renders the judgment, and that vo die 
which executes it, must be of different territorial jurisdiction. judgment was 


But the court of the parish of Orleans, and the court for pry Po 


the first district, are not of different, but of precisely the or ge shape 
same jurisdiction, within the parish of Orleans, where the tion sought by 


: resorting to the 
lands were seized: both courts have, moreover, the same pacer pone 


jurisdiction, ratione materia, within that parish, and could not, — —— 
therefore, under any view of the subject, be said to be dif- Orleans: Held, 
ferent tribunals, with respect to the order of seizure and sale G2t,,the Parish 
in question. ped se e.. 
And we should come to the same result were we to test of seizure, as it 
this construction of the code by that sound rule of interpre- G4, 10° District 
tation laid down in article 18 of the Civil Code, which os lok Ba 
teaches us that “the most universal and effectual way of tion, within the 
discovering the true meaning of a law when its expressions ae 
are dubious, is by considering the reasons and spirit of it, or 
the cause which induced the legislature to enact it.” 
The mind cannot, without difficulty, believe that the 
legislature intended to impart to a suitor in a cause, the right, 


capriciously to transfer a judgment from one court, to have 
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parish, in the same city, in contiguous apartments in the 
same edifice, and of precisely the same jurisdiction over the 
subject matter in controversy. It would be ascribing to 
them, conduct without motives, and to charge them with 


' causelessly obstructing the administration of justice, and di- 


Verting its streams from their fixed and appropriate channels. 

Again, the judgment of the District Court requires the 
defendant to pay a sum of money, to execute one note with 
an endorsement, and three others without, and all of them 
payable at different periods, from the Ist of May, 1833, and 
to be deposited at the notary’s office, when the plaintiffs are 
to make titles to the property seized and sold. 

Without inquiring whether the order of seizure and sale 
pursued strictly the letter of the judgment of the District 
Court on which it was based, the Parish Court seems to be 
charged with the money part of the decree, while a remnant 
of the judgment remains unsatisfied in the District Court. 
So that both tribunals are fairly seized of the same judgment 
at the same time. They may not act in concert in the 
strange position in which they find themselves. The District 
Court may, for aught that appears, proceed to execute its 
own judgment by fiert facias, or by distringas, while the 
Parish Court is accomplishing the work with different results, 
and prescribing duties to the defendant, unlike those defined 
by the judgment of the District Court : and thus the decrees 
of courts, intended to settle and establish the rights of the par- 
ties, may themselves become sources of new and interminable 
strife. 

Furthermore, by article 746 of the Code of Practice, it is 
plain, that if the Parish Court had the power at all to grant 
the order, it could have been none other than an ordinary 
fiert facias ; for the law declares, that the creditor, on 
exhibiting his judgment, may “cause to be seized and sold, 
the property of his debtor, without previous citation, in the 
same manner as on privileged or mortgaged debts, contained 
in acts importing confession of judgment.” 
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A specific order on acts importing confession of judgment, Easterx Disr. 
is here used as correllative to the order of seizure on the “47ch, 1838. 
general property of the debtor : the first flows from the act of ee! 
the party ; the second is the gift of the law, springing from. sitap, 
a judgment obtained in the ordinary course of proceedings, 
and cannot be limited to specific property, as was done by 
the parish judge. In whatever light, therefore, we consider 
the order, whether as specific instead of general, or as coming 
from a judge whose territorial jurisdiction forbade the exer- 
cise of such a power, we equally conclude, that the order 
itself is a mere nullity, and all the proceedings arising 
therefrom, illegal, and without effect. Sublato fundamento 
ruit opus. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided and _ reversed ; 
that the opposition of the defendant to the homologation of 
the sale to John M‘Donough be sustained ; that said sale be 
rescinded and set aside, and that the plaintiffs and appellees 
pay costs in both courts. 





FREDERICKS US. KELLAR. 


AIPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 

Where the certificate of the clerk states only that the record contains “a 
true copy of all the papers found in the case,” &c., and there is no bill 
of exceptions, statement of facts, or assignment of errors, the appeal 
will be dismissed. 


This case was brought up by the defendant, as appellant 
from a judgment against him. The facts on which the 
appeal was dismissed, are fully stated in the opinion of the 
court, which follows. 
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it executed in another, holding its sessions in the same 
parish, in the same city, in contiguous apartments in the 
same edifice, and of precisely the same jurisdiction over the 
subject matter in controversy. It would be ascribing to 
them, conduct without motives, and to charge them with 


' causelessly obstructing the administration of justice, and di- 


Verting its streams from their fixed and appropriate channels. 

Again, the judgment of the District Court requires the 
defendant to pay a sum of money, to execute one note with 
an endorsement, and three others without, and all of them 
payable at different periods, from the Ist of May, 1833, and 
to be deposited at the notary’s office, when the plaintiffs are 
to make titles to the property seized and sold. 

Without inquiring whether the order of seizure and sale 
pursued strictly the letter of the judgment of the District 
Court on which it was based, the Parish Court seems to be 
charged with the money part of the decree, while a remnant 
of the judgment remains unsatisfied in the District Court. 
So that both tribunals are fairly seized of the same judgment 
at the same time. They may not act in concert in the 
strange position in which they find themselves. The District 
Court may, for aught that appears, proceed to execute its 
own judgment by fiert facias, or by distringas, while the 
Parish Court is accomplishing the work with different results, 
and prescribing duties to the defendant, unlike those defined 
by the judgment of the District Court : and thus the decrees 
of courts, intended to settle and establish the rights of the par- 
ties, may themselves become sources of new and interminable 
strife. 

Furthermore, by article 746 of the Code of Practice, it is 
plain, that if the Parish Court had the power at all to grant 
the order, it could have been none other than an ordinary 
fiert facias ; for the law declares, that the creditor, on 
exhibiting his judgment, may “cause to be seized and sold, 
the property of his debtor, without previous citation, in the 
same manner as on privileged or mortgaged debts, contained 
in acts importing confession of judgment.” 
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A specific order on acts importing confession of judgment, Easterw Disr. 
is here used as correllative to the order of seizure on the “@7ch, 1838. 
general property of the debtor: the first flows from the act of  rnepsnicxs — 
the party ; the second is the gift of the law, springing from. tt yn, 
a judgment obtained in the ordinary course of proceedings, 
and cannot be limited to specific property, as was done by 
the parish judge. In whatever light, therefore, we consider 
the order, whether as specific instead of general, or as coming 
from a judge whose territorial jurisdiction forbade the exer- 
cise of such a power, we equally conclude, that the order 
itself is a mere nullity, and all the proceedings arising 
therefrom, illegal, and without effect. Sublato fundamento 
ruit opus. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided and reversed ; 
that the opposition of the defendant to the homologation of 
the sale to John M‘Donough be sustained ; that said sale be 
rescinded and set aside, and that the plaintiffs and appellees 
pay costs in both courts. 





FREDERICKS v8. KELLAR. 


ATPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS, 

Where the certificate of the clerk states only that the record contains “a 
true copy of all the papers found in the case,” &c., and there is no bill 
of exceptions, statement of facts, or assignment of errors, the appeal 
will be dismissed. 


This case was brought up by the defendant, as appellant 
from a judgment against him. The facts on which the 
appeal was dismissed, are fully stated in the opinion of the 
court, which follows. 
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Eastenn Dist. JM‘Millen, for the plaintiff, moved to dismiss the appeal, 
March, 1858. for want of the testimony on which the case was tried in the 
rrepernicxs court below. 
ai 2. The plaintiff’s counsel further urged, that it clearly 
appeared the appeal was taken for delay, and was frivolous, 
and that ten per cent. damages should be awarded. 


Jones, contra. 


Carleton, J., delivered the opinion of the court. 


A motion is made by appellee’s counsel in this case, to 
dismiss the appeal, on the ground that the record contains no 
written testimony or statement of facts, by which the court 
are enabled to examine the merits of the case. 

Where the The certificate of the clerk, affixed to the record, is in the 
certificate of the ; si ; 
clerk states on- following words: “I do hereby certify, that the above 
ly thattl d 
ps cn twenty-four pages contain a true copy of all the papers found 
copy ofallthepa- jn the case, wherein A. Fredericks is plaintiff, and John 
pers found in the , Sensi : ; 

a Kellar is defendant, instituted in this court, and now on the 


case,” etc., an 


gg records thereof, under the number 8786.” 
statementoffacts Jt is plain, that this certificate is altogether defective ; and 


or assignments : ; 
of cnet, the though it may be true, yet it does not follow that the record 


appeal will be contains all the evidence adduced by the parties. Code of 
Practice, article 896. 
There is, moreover, no bill of exceptions, statement of 
facts, or assignment of errors to be found in the record. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, the appellant paying costs in both 
courts. 
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MUNICIPALITY 
0. 
MUNICIPALITY NO. 1 vs. MUNICIPALITY NO. 2, — 
MUNICIPALITY 
APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NO, 2. 


NEW-ORLEANS. 


According to the terms of the compromise between the city of New-Orleans, 
the front proprietors and private claimants of the batture, dated the 20th 
September, 1820, the entire batture and open space, between New Levee 
street and the river, in front of the faubourg St. Mary, is dedicated to 
public uses, and those to which it is naturally destined, as a part of the 
port of New-Orleans, 

The administration of this public place, and the batture on it, is confided 
exclusively to the second municipality, whose duty it is to administer it 
in such a manner as to promote the important purpose for which it was 
dedicated, and not to impede any right to the use of it, to the citizens 
generally. 

The right to take earth and sand from this batture, is not a corporate right, 
but one common to every inhabitant of the city. The use of this right 
is to be so regulated, as not to defeat other great objects of the dedica- 
tion, as well as to protect all the citizens in an equal enjoyment of it. 

A perpetual injunction will not be granted by the court in a case where it 
is not demanded, and where the right to be secured is not a corporate 


one, but commen to every inhabitant. 


Nor will an injunction be maintained, when the purpose of the suit is to 
restrain the action of the city council, when the right claimed is indefi- 
nite, and when such injunction might tend to limit a legitimate exercise 


of authority vested in the council. 


This suit commenced by injunction granted on the 
petition of Municipality No. 1, of the city of New-Orleans, to 
restrain and inhibit Municipality No. 2, from making certain 
wharves and constructing works on the batture in front of 
the faubourg St. Mary, and extending from Common-street 
below to Delor-street above, embracing the whole front and 
public space between New Levee-street and the river Missis- 
sippi. The plaintiffs further claimed the right and unres- 
tricted privilege to dig and take such quantities of dirt and 

7 VOL. XII, 
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sand as they might want from time to time, without inter- 
ruption or hindrance. They set up this right and claim 
under a certain act, transaction, or compromise entered into 
between the city of New-Orleans of the one part, and the 
front proprietors and certain private claimants of this batture, 
dated the 20th September, 1820, in which this right and 
privilege was confirmed and secured to all the inhabitants of 
the city generally, and that this space and batture was a 
public place, dedicated to the public use, for landing, loading 
and unloading ships, vessels and merchandize, etc., and the 
use thereof to be regulated by the corporation. The plain- 
tiffs claimed one hundred thousand dollars in damages, for the 
obstructions put upon the batture, etc. 

The defendants denied the right and claim of the 
plaintiffs as set forth, but admitted they were constructing 
works, making wharves, filling up the batture and widening 
the levee along the whole extent of the faubourg St. Mary, 
and which was within the corporate limits of the 2d Muni- 
cipality, and subject to its exclusive regulation and control ; 
according to the provisions contained in the following 
section of the act of the 11th March, 1836: 


“Sec. 11th. Be it further enacted, etc., That each of the 
aforesaid corporations shall have the exclusive right to make 
and enforce all public laws and regulations within their 
respective limits, and to regulate, and at their own expense, 
make all improvements to the streets, public squares, wharves 
and other public property, the use of which is now common: 
Provided, however, that such regulations do not deprive the 
inhabitants of the other municipalities of the right of using 
the same, in common wiih the inhabitants of the munici- 
pality within which such property is situated; and each 
municipality shall also have the right to designate the parti- 
cular portions of the landing opposite thereto, which shall be 
allotted to the different species of boats and vessels: Provi- 
ded further, that no disposition shall ever be made of the 
batture in front of the faubourg St. Mary, in violation of the 
transaction or compromise in relation to said batture, entered 
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into between the mayor, aldermen and inhabitants of the Easrerx Dist. 
city of New-Orleans, and Edward Livingston and others, ‘arch, 1838. 
before Hugues Lavergne, notary public, on the twentieth of yuxicrautr 
September, eighteen hundred and twenty; and that the = 
municipality of the upper section of the city of New-Orleans montciraurrr 
shall not, in any manner, obstruct or impede the inhabitants  “” 7 

of any portion of the city of New-Orleans, in the free use 


and enjoyment of any of their rights on said batture.” 


The defendants expressly aver, that the works erecting by 
them are indispensably necessary to the use of this part of 
the port of the city and of all the inhabitants; that these 
works were authorized and ordered to be executed by a gene- 
ral ordinance of the city, passed previously to its division into 
municipalities, and that this municipality has full power 
under the act of division, above cited, to make the works and 
regulations in question. They further deny that it is in con- 
travention of the act of compromise of the 20th September, 
1820; and aver that this property belongs to the second 
Municipality, and is subject to its exclusive control, the 
greater part of the batture having been formed since the 
date of said act of compromise. They pray that the injunc- 
tion be dissolved, etc. 

The parish judge summed up the evidence and history of 
the case, and pronounced judgment as follows: 


“From the record of a suit tried by the late Superior 
Court of the territory of Orleans, introduced by the plaintiffs, 
it appears, that some time in the year 1805, John Gravier, as 
heir of Bertrand Gravier, instituted against the city corpo- 
ration of New-Orleans, an action, to be quieted in the exclu- 
sive possession of the alluvial ground in front of the suburb 
St. Mary, commonly called the batture ; and for preventing 
the inhabitants of New-Orleans from trespassing upon said 
batture, and especially from digging and carrying away the 
earth from the same. That case, which at the time excited 
a great deal of feeling in this community, was terminated by 
a judgment recognizing the right claimed by John Gravier, 

















52 





CASES IN THE SUPREME COURT 


Eastern Dist. and declaring perpetual the injunction which he had obtained 
March, 1858. at the institution of the suit against the inhabitants of New- 
mexicrpauity Orleans. 


no. 1 
v8. 


* By that judgment, the inhabitants cf New-Orleans found 


monicipatity themselves deprived of what they, until then, had considered 


NO, ». 


their right, to procure sand and earth on the batture, for the 
construction of buildings, filling up lots and_ streets, and 
other uses. They, notwithstanding the decision of the 
highest tribunal of the country, continued to assert a right 
of enjoying the batture, for the purpose before mentioned ; 
and John Gravier, as well as his co-heirs, and some other 
parties who had become owners of said batture, experiencing 
continual difficulties in their enjoyment of their property, 
deemed it for their interest to enter into a compromise, by 
which an end would be put to all disturbances. 

“That compromise made in form of a donation, was 
passed before Hugues Lavergne, notary public, on the 20th 
of September, 1820, between Jean Gravier and all the other 
possessors of the batture, and the city corporation of New- 
Orleans. The former made a donation to the latter; Ist, of 
a certain portion of said batture, described in the act, situate 
outside of the levee, which had been built by the donors; 
2d, of the levee, so by them built, and of the ground upon 
which it stood; 3d, of the whole space necessary for the 
prolongation of the street of the suburb St. Mary, to said 
levee ; and 4th, of the soil of Tchoupitoulas-street. The said 
donation was made under a certain obligation contracted by 
the donees, among which was one declaring that the several 
pieces of ground so donated, should remain in the possession 
of the corporation of New-Orleans, and never be subject to 
any alienation or seizure for debt, or otherwise ; nor 
employed to any other public uses than those for which the 
same are naturally destined ; nor to erect upon the same 
any constructions or buildings, except, however, the case in 
which the city council should consider it proper for the 
interest of the public to authorize the establishment of steam 
water works, on any part of the batture so donated, which 
the said council point out for that purpose. It is agreed, 
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however, that the restriction imposed on .the corporation, Eastsrx Dist. 


about erecting constructions or buildings, shall not be so con- 


strued as to prevent the mayor and city council of New- "MUNICIPALITY 


Orleans, from establishing or causing to be established 
wharves (Jeltés ou wharfs) for the accommodation of com- 
merce, whenever the said mayor and city council shall deem 
it proper. 

“ Another condition of the donation, or in other words 
another obligation assumed by the corporation by the said 
compromise, is: ‘to cause to be repaired or increased, the 
new levee, donated as aforesaid, in all its extent, so that it 
shall be siaty feet wide at its summit.’ 

“Again, the donators engage towards the donees who 
accept of it, to open and raise at their own expense, all the 
streets of the suburb St. Mary, which are to be prolonged 
from Tchopitoulas-street to the new levee, a platform twelve 
feet in length, and at the same width as the street prolonged, 
with an easy slope (une rampe én pente douce) on each side. 
Here follows the stipulation with regard to the time within 
which these different works should be executed, and the 
penalties in case of delay or non-performance, and then 
comes the following claims : ‘ It is further agreed that until 
the streets aforesaid be properly filled up and raised, and 
until the works at the levee be completed, the city council 
shall issue orders prohibiting the public from taking earth 
on any part of the batture donated as aforesaid, except in 
the space contained between a line corresponding to the pro- 
longation of Girod-street, and the limits of Wm. W. Mont- 
gomery’s property, and shall direct the city surveyor to 
attend to the taking of said earth by equal lays, (par couches 
égales).’? The other clauses of the donation have nothing to 
do with the present case. 

“ By the effect of the donation, or compromise in question, 
the corporation of New-Orleans acquired, undoubtedly; 
beside the property of the levee, and the batture outside of it, 
the right of building wharves on said batture. Did it also 
acquire the right of widening the levee, or in other words, of 
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Fastrax Dist. making an embankment ; or were they prohibited from 


March, 1838. 
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doing so ? 

“‘T am not prepared to say, that the parties to the act in 
question, had actually such a thing in contemplation, but 
without going too far it may well be inferred, that, when 
mentioning the public uses for which they considered the 
batture to be naturally destined, they did not mean to 
exclude the one in question. Besides the general laws of 
the country, and especially those having reference to public 
advantages and convenience, are supposed to be included in 
every contract, and are not such as to be derogated from by 
contracting parties. The batture donated was a part of the 
bed of the river, being outside of the levee (C. C. 448.) By 
the laws, as they existed at the time of the donation, the cor- 
poration had the rights which are consecrated by the follow- 
ing article of our Civil Code, 859: ‘The corporation of 
cities, towns and other places, may construct on the public 
places, in the beds of rivers, and on their banks, all buildings 
and other works which may be necessary for public utility, 
for the mooring of vessels and the discharge of their cargoes, 
within the extent of their respective limits.? In order, 
therefore, to decide whether the corporation of New-Orleans 
had the right to widen the levee, or make an embankment, 
it is only to be inquired whether such a work can be said to 
be necessary for public utility. From the evidence in this 
case, I would not hesitate to say that it is, were it only for 
the loading and unloading of vessels; at all events, city cor- 
porations themselves ought to be supposed to know best what 
is of public utility in that respect. Such appears to have 
been the opinion of the city council of New Orleans, parties 
to the act in question ; for, by a resolution passed on the 11th 
of December, 1835, they appropriated an annual sum of 
twenty thousand dollars for the enlargement of the levee, 
until it should reach a certain line described in said resolu- 
tion, which line is still nearer the river than that of the works 
contracted for by the defendants. See City Laws, page 217, 


Testimony of J. Pilié, plan D, line D D. 
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*“ The city council of New-Orleans, had, anterior to the Easrerw Dist. 


11th December, 1835, to wit: on the 27th of October, 1835, 
ordered a widening of the levee of suburb St. Mary; said 
widening to be made with dirt from the river, (See City 
Laws, page 210, article 5,) for the reasons just expressed. I 
am of opinion that by the donation in question, the city cor- 
poration of New-Orleans, were not, and could not be deprived 
of the right inherent to its existence as a corporation. 

“ Another question is to be determined by the donation 
aforesaid, did the inhabitants of New-Orleans acquire the 
right of taking sand or earth on the batture ? It is in evi- 
dence, that ever since the formation of the batture, the 
inhabitants of New-Orleans, were in the constant habit of 
taking from there the sand or earth they stood in need of for 
their constructions, for the filling up of their lots, streets, etc. ; 
that by the judgment obtained by John Gravier in 1805, they 
were prohibited from doing so; that, notwithstanding that 
judgment, they so far persisted, that the compromise of the 
20th of September, 1820, became indispensible to allow the 
possessors of the batture to enjoy that property. The com- 
promise, when speaking of the public uses for which the bat- 
tures were naturally destined, certainly includes the faculty 
of taking earth there. 1 know it may be said that the word 
public use, would not generally apply to such a case, but in 
the interpretation of contract, the meaning and intention of 
the contracting parties is not to be disregarded, and from the 
circumstances under which the compromise in question was 
entered into, no one can for a moment doubt, that the parties 
intended that the inhabitants of New-Orleans should have 
the right to take earth on the batture, and I venture to say, 
that without the inclusion of such a right, the compromise 
would never have taken place. But if any doubt could 
remain on the subject, the compromise itself would at once 
clear it up. We need only refer to the clause in which it is 
agreed, that until the works at the levee be completed, etc., 
the city council shall issue orders prohibiting the public 
from taking earth, on any part of the batture donated, 
except, etc. 
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“The circumstances that the city council of New-Orleans, 
have, by their ordinances, regulated the manner and places 
of digging for earth, does not, in my opinion, furnish an 
argument against the right ; and the ordinances thus passed, 
by regulating the enjoyment of it, must be considered as hav- 
ing had for their object, to make such enjoyment more effi- 
cient and certain for the community at large, by preventing 
an abuse or ill use of it. 

“T am, therefore, fully of opinion, that without violating the 
compromise, the city corporation of New-Orleans, were 
authorized to build wharves and widen the line, and that the 
right was secured to all the inhabitants of New-Orleans, 
to take earth on the batture for the different uses before 
mentioned. 

* By the act or the 18th of March, 1836, dividing the city 
of New-Orleans into three distinct municipalities, each 
municipality was vested within its respective limits, with the 
power which had, until then, been exercised by the corpora- 
tion of New-Orleans, and among these powers the section 
11th of said act, gives to each of the said municipalities that 
of regulating, and at its own expense making all improve- 
ments to the streets, public squares, wharves, and other 
public property : provided, such regulation do not deprive 
the inhabitants of the other municipalities of the right of 
using the same in common with the inhabitants of the 
municipality within which such property is situated. 

** From these provisions it follows, that all the powers which, 
until the division, had been possessed and exercised by the 
corporation of New-Orleans, on the batture in question, were 
invested in the second Municipality, within which the said 
batture is situated, and as among the powers possessed and 
exercised by the corporation of New-Orleans, was included 
that of building wharves and widening the levee. I infer 
that the second Municipality possesses that power. But in 
the exercise of it they are not allowed to make such wharves 
or embankments, as would be calculated to injure the other 
municipalities, on the legal and equitable principle that no 
one is allowed to benefit himself at the expense or detriment 


OF THE STATE OF LOUISIANA. 57 


of others. If, therefore, the works undertaken by the second Easterx Disr. 
Municipality, have, as is alleged in the plaintiffs petition, a ‘March, 1858. 
tendency to prevent the navigation of the river, or to render it muxicipauty 
mere difficult, and to fill up the port in front of the Municipa- at 
lity No. 1, and to prevent ships and other vessels from easily ™V™iclrjuTE 
mooring, landing and unloading, on the banks of the river, 
within the limits of the Municipality No. 1, they must be 
stopped in their progress, and even destroyed. The question, 
therefore, to be examined is, whether those works have such 
a tendency. It is mere question of fact which must be deter- 
mined according to the evidence. Several witnesses have 
been heard on this important question ; all men, generally 
considered as fully qualified by their special knowledge of 
those matters, and by their long experience, to give a correct 
opinion on the point in question, with the exception of one, 
agree, in considering the works executed until now, as 
well as those in contemplation by the Municipality No. 2, 
and to which the injunction issued in this case was to put a 
stop, as not having the tendency apprehended by the plain- 
tiffs. I, therefore, consider that the action of the plaintiffs, as 
far as it has for its object to arrest the works of the 
defendants, cannot stand. 

“We now reach the last question in the case, and it is one, 
in my opinion, which a little reflection, and especially a little 
of that friendly and peaceable feeling and spirit of concili- 
ation which ought to exist between citizens of the same 
community, ought to have been settled without a recourse to 
courts of justice. Can the second Municipality prevent the 
inhabitants of the other parts of the city of New-Orleans, 
from digging earth on the present batture, and carrying it 
away for their daily and necessary purposes ? I am clearly of 
opinion that they cannot, and that any attempt to do it 
would be, not only imprudent but also unjust and illegal. 
As I have stated before, 1 consider that the right of taking 
earth on the batture, was finally secured to all the citizens of 
New-Orleans, by the compromise of the 20th of September, 
1820, and that since the date of that compromise, the corpo- 
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ration of New-Orleans, had no power to prevent the use of 
that right by the citizens, but could only regulate such use, 
so as to make it more efficient for the community. That 
power which the city council of New-Orleans did not pos- 
sess, does not belong to the second Municipality, which has 
no more authority within its extent than the corporation had 
before the division of the city, but if any doubt could remain 
on the subject, it would disappear at the reading of the fol- 
lowing wise and provident clause contained in the 11th 
section of act of the 8th of March, 1836, dividing the city of 
New-Orleans into three municipalities. ‘ Provided further, 
that no disposition shall ever be made of the batture in front 
of the faubourg St. Mary, in violation of the transaction or 
compromise in relation to said batture, entered into between 
the mayor, aldermen, and inhabitants of the city of New- 
Orleans and Edward Livingston and others, before Hugues 
Lavergne, notary public, on the 20th of September, 1820; 
and that the municipality of the upper section of the city of 
New-Orleans shall not, in any manner, obstruct or impede the 
inhabitants of any portion of the city of New-Orleans in the free 
use and enjoyment of any of their rights on said batture.’ Indeed, 
the second Municipality do not appear to have ever officially 
denied the right of the citizens of New-Orleans to take earth 
on the batture in question, except, perhaps, in their answer 
to the petition of the plaintiffs, where, in my opinion, they go 
much too far by asserting that that right exists only with the 
permission of the authorities of Municipality No. 2. Iam 
clearly of opinion, that no such permission is necessary, that 
the only thing that the authorities of Municipality No. 2 
have a right to do, is so to regulate that right, as to make it 
efficient, and to prevent the destruction of the batture itself, 
as for example: to oblige persons taking earth, to take it in 
equal lays, (en couches égales,) as expressed in the compro- 
mise of 1520, so as not to dig holes, which would make the 
batture impracticable. If it was allowed a comparison, I 
would say that the permission of the authorities of the second 
Municipality is as unnecessary to get earth on the batture 
as for the passing on the streets. 
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“ No one needs the permission of any authority to pass in Easter Dist. 


the streets; but municipal bodies, charged to secure the safety 


March, 1838. 


———————— 
and convenience of the people at large, possess, evidently, musiciraxrtx 


the right to prevent people from driving their horses and 
catriages on the side walks. Several ordinances or resolu- 
tions of the second Municipality have been filed by the 
defendants, from which it would appear that the right of the 
citizens to take earth from the batture is recognized, but that 
its exercise is rather strictly limited: however, in the absence 
of laws on the subject, it would be a matter of much difficulty 
for a court of justice to declare how far the regulating power 
of the right of the citizens in this case can extend, and 
where it is to stop. But whilst in their official acts, the 
second Municipality seem to have recognized the right of 
the citizens of the whole city to take earth on the batture, 
the evidence produced by the plaintiff exhibits acts of oppres- 
sion and vexation, practiced, if not by Municipality No. 2 or 
its officers, at least by the undertakers of the works, which 
certainly deserve censure, and which it was the duty of the 
municipality to prevent. Citizens in the peaceable enjoy- 
ment of a right which had never been denied them since the 
compromise of 1820, have been ill-treated, and in some 
instances, applications made to what was considered the 
proper authority, to have the abuse remedied, have been met 
with such evasions and obstacles that it has become impossible 
to obtain redress, and that men have preferred abandoning 
their rights rather than to suomit to so much difficulty ; 
besides, it was not for Municipality No. 2, to acknowledge 
the right of the citizens to take earth on the batture; they 
were also bound to render the enjoyment of it possible, 
instead of which, it appears that it was attended with utter 
impossibility, inasmuch as the embankment by them built, 
had no slope by which carts could pass to and from the 
batture. Now, I consider that such slopes must exist, as a 
necessary consequence of one of ‘the clauses in the compro- 
mise of the 20th September, 1820, wherein it is stipulated, 
that at the extremity of each of the streets, prolonged from 
Tchoupitoulas-street to the levee, and outside of said levee, 
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and of the same width as the street prolonged, with easy 
slope (une rampe én pente douce) on each side.’ Nothing 
shows that the second Municipality have taken measures of 
the kind, and by such neglect alone they have, if not 
directly, at least indirectly, prevented the access to the 
batture, and thereby obstructed the inhabitants of the city of 
New-Orleans, in the free use and enjoyment of their rights 
on said batture, in violation of the 11th section of the act of 
8th March, 1836, that the result may have been owing to 
the magnitude of the works going on at that place, is 
possible, but with a little good will and something like an 
accommodating spirit, matters might have been so arranged 
as to afford to the citizens some kind of access to the batture. 

“From the view I have taken of the subject, had the 
plaintiffs proved any actual damages suffered by them, which 
probably they might have done, I would have felt myself 
justified to award the amount of damage so proved ; but 
no evidence of damages having been introduced in support 
of the claim for damages, none can he allowed. 

“ Considering, therefore, Ist, that the Municipality No. 2, 
has a right by law, to construct the wharves and embank- 
ment which they have undertaken on the batture of fau- 
bourg St. Mary. 2d. This said municipality has no right 
to prevent the citizens of the whole city of New-Orleans to 
take earth on said batture. 

* It is, ordered, adjudged and decreed, that the injunction 
herein obtained by the plaintiffs against the defendants, so 
far as it applies to the continuing the construction of the 
works begun by the defendants on the batture of the suburb 
St. Mary, be set aside, but that the plaintiffs be quieted in 
the lawful enjoyment of their right to take earth on said 
batture, and that the defendants be forever enjoined from 
disturbing the plaintiffs in the enjoyment of said right, and 
that the defendants pay the costs.” 

From this judgment the defendants appealed. 


Mercier, for the plaintiffs. 
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Conrad, Pierce, Rost and Lockett, for the defendants. 


Bullard, J., delivered the opinion of the court. 


This suit commenced by injunction issued against the 2d 
Municipality of the city of New-Orleans, on the petition of the 
first Municipality, inhibiting the former “from proceeding any 
further in erecting wharves or other works, on the batture in 
front of the faubourg St. Mary, until the further order of the 
Parish Court.” The grounds alleged for this proceeding 
were, that the works then in progress had a tendency to 
obstruct a place, of which the public has the use; to prevent 
the navigation of the river, or to render it more difficult, and 
to fill up the port in front of Municipality No. 1, and to 
prevent ships and other vessels from easily mooring landing 
and unloading on the banks of the river within its limits. 

The injunction was afterwards extended, so as to embrace 
several individuals engaged in constructing those works, 
under contracts with the corporation. 

The original petition presented by the first Municipality, 
sets forth that the batture had been enjoyed by the inhabi- 
tants of the city, for public uses, in supplying them with the 
sand and earth necessary for the construction of buildings, 
filling up streets, lots of ground and side walks, and generally 
for other improvements in the city, until they were perpetu- 
ally enjoined from such enjoyments, by a final decree of the 
Jate Superior Court, at the suit of Jean Gravier; that after- 
wards, in 1820, Edward Livingston and others, then proprie- 
tors of the batture, entered into a compromise with the city 
of New-Orleans, by which they ceded and abandoned to 
them all their rights in the batture, within certain limits, 
and to the levee constructed upon it, as well as the soil upon 
which it is situated; in all the soil of Tchoupitoulas-street, 
the whole extent of the faubourg, giving said street a width 
of sixty feet, and upon the sole condition, that the lot of 
ground forming the object of the donation, should remain in 
the possession of said corporation, inalienable, and never 
employed for any public uses, except those for which the 
same was naturally destined ; and that no buildings should 
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Eastern Dist. be erected on the same, except a steam-pump and wharves, 
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for the facilities of commerce ; that in March, 1836, the city 


municirauitx Of New-Orleans was divided, by act of the legislature, into 
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three separate municipalities, and that by the eleventh section 
it was provided, that each municipality should have the ex- 
clusive right to make and enforce all public laws and regu- 
lations within their respective limits, and to regulate, and at 
their own expense, make all improvements to streets, public 
squares, wharves and other public property, the use of which 
is now common, provided that such regulations shall not 
deprive the inhabitants of the other municipalities of the 
right of using the same, in common with the inhabitants of 
the municipality within which such property is situated, &c., 
and provided, that no disposition shall ever be made of the 
batture in front of the suburb St. Mary, in violation of the 
transaction or compromise above referred to, and that the 
municipality of the upper section of the city shall not, in any 
manner obstruct or impede the inhabitants of any part of the 
city, in the free use and enjoyment of any of their rights on 
the said batture. The plaintiffs proceed to allege, that the 
second Municipality, in violation of their rights, and contrary 
to the provisions of the law, have taken exclusive possession 
of the batture in front of the suburb St. Mary, and have 
ordered, and are constructing several works, in violation of 
the stipulations contained in the act of donation; that the 
works in question consist of wharves, made to such extent 
and in such directions, as to render it entirely impossible for 
the inhabitants of the first Municipality to enjoy their rights, 
particularly in taking the sand and earth necessary for their 
streets, buildings and other purposes, the defendants having 
appropriated to themselves almost all the superficies of sand 
bottom ; that the second Municipality have opposed the first 
and its inhabitants in their usual free and public use of said 
batture, and that a portion of the citizens of the first Munici- 
pality, engaged in erecting buildings and filling up lots and 
streets, have been opposed and obstructed by the defendants 
in the enjoyment of their rights upon the batture. 
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The answer of the defendants admits that they are engaged Eastern Disr, 


in the construction of wharves on the margin of the river 
opposite to the faubourg St. Mary, and forming a part of the 
port of New-Orleans, but they aver that they have a legal 
right so to do; that such works are indispensably necessary 
for the use of that part of the port, and the safety and con- 
venience of the citizens; that such works were ordered and 
begun by the city authorities before the division of the city 
into three municipalities; that, as the batture is situated 
within the second Municipality, it is their exclusive property 
and under their exclusive control. They deny that they 
have contravened the compromise in question, and as relates 
to the carrying of earth or sand from the batture, they deny 
that the citizens of New-Orleans or any portion of it, have 
any right to excavate earth from said batture, and transport it 
elsewhere, except with the permission of the authorities of 
the second Municipality, and at such times and at such 
places as they may designate. They conclude by praying 
that they may be declared to be the true and lawful owners 
of the batture, that they may be quieted in their possession, 
and that the injunction may be dissolved. 

After a trial below, the court was of opinion, that the 
second Municipality had a right by law to construct the 
wharves and embankments which they had undertaken on 
the batture, and consequently, the injunction was dissolved 
so far as it applies to the continuing the construction of those 
works ; but, considering that the defendants had no right to 
prevent the citizens of the whole city from taking earth on 
the batture, the plaintiffs were by the same judgment quieted 
in the lawful enjoyment of that right, and the second Muni- 
cipality was perpetually enjoined from disturbing the plaintiffs 
in its enjoyment. 

In the first part of the judgment, both parties have 
acquiesced, and the defendants prosecute the present appeal 
from that part only which inhibits them from disturbing the 
plaintiffs in the enjoyment of their right to take sand and 
earth from the batture within the limits of the second 
Municipality. The inquiry in this court is, therefore, solely 
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Eastern Dist, AS to the extent and qualifications of that right, and the 
March, 1838. correlative duties and obligations of the Municipality No. 2, 


MuNtcrpauity 1 reference to the same. 


— We have attentively examined and considered the act of 
mosicirauity donation of the 20th of September, 1820, between Livingston 


sll fo 2nd others and the city of New-Orleans, as well as the act 
the terms of the of the legislature dividing the city into three distinct muni- 
i oe cipalities, and defining the powers and duties of each. 
+g gee Undoubtedly that contract embraces a dedication to public 
prietors and pri- uses of the property in question, so far as it was an object of 
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the batture, da- Private ownership, and its declared uses are those to which it 


ted the 20th Sep- is naturally destined. Being contiguous to the bank of the 
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the entire bat- river, and within the port of New-Orleans, its primary and 
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space AP paramount use is to facilitate the loading and unloading of 
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New Levee-st. vessels and other water craft engaged in an extensive and 
and the river, in : f oS ; 

front of the fau- increasing commerce ; hence, the city of New-Orleans 
bourg St. Mary, . sshie wees 

is dedicated to reserved the right of building wharves for the facilities of 


 eaoiagpe trade whenever they should think proper. The eleventh 


it is naturally section of the act of 1836, while it confers on each munici- 


destined, as a * . : x 
part of the port pality the exclusive right to make and enforce all public 


of New-Orleans. Jaws and regulations within its limits, and to regulate and at 
their own expense make all improvements to the streets, 
public squares, wharves and other public property, the use of 
which is now common, prowides that no disposition shall ever 
be made of the batture in front of the faubourg St. Mary, in 
violation of the transaction or compromise in relation thereto, 
Pr —— abover eferred to, “and the municipality of the upper section 


public place, of the city of New-Orleans shall not in any manner obstruct 


and the batture ‘ ‘ : : : : 
on it, isconfided Or impede the inhabitants of any portion of the city in the 


exclusivel to ese seshaee 5 ar 
a second Mu.. free use and enjoyment of any of theit rights on the batture.” 
rok The administration of this public property according to the 
uty itis, to ad- . . . . ° 
minister it’ in true intention of the contracting parties and of the legislature, 


such a manner as : , 7 lc. we 
+ peomate the 784, therefore, confided exclusively to the second Munici- 
important pur pality. It is their duty to administer it in such a manner as 
ose for which : . : ? 

it was dedicated, to promote the important purposes for which it was dedicated, 


wee ec Poi and not to impede any right to the use of it on the part of 
the use of it, to the citizens generally. That the inhabitants generally have 


the citizens gen- ; A She de 
erally, a right to take the dirt or sand necessary for their improve- 
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ments in the city, under a reasonable regulation on the part Easrery Disr. 
of the municipal authorities, appears to us, to result from the March, 1838. 
transaction itself, in which the donors stipulate, that while soxrcreaurry 
they are engaged in constructing the new levee and filling  *°" 
up streets, and until their works are completed, the city ei 
council shall forbid the public to take away earth or sand as 
from any part of the batture, except within a limited extent. 
From the contemporaneous construction by the city council, 
their exercising jurisdiction over the whole city, who passed 
various ordinances to regulate the exercise of this right, and 
from the consideration that the act of the legislature con- 
tinued those ordinances in force until they should be duly 
repealed, (section 10,) and that the second Municipality 
appears to have pursued the same policy. 
The use of the batture, therefore, is, in our opinion, to be 
regulated by municipal authority ; and those regulations so 
framed as to accord equal priviliges and equal facilities to 
the inhabitants of every part of the city, and consistent at 
the same time with the more important primary purpose of 
the original dedication, that of facilitating the landing and 
mooring, the lading and unlading of vessels, and the con- 
veyance of merchandise and produce between the river and 
the city, in the manner least burdensome to the producers 
and consumers. The pretensions of defendants, as set up in 
their answer, to the exclusive ownership of the property in 
question, and those of the plaintiffs, as evinced in their 
ordinance of the 9th of February, 1837, to take one hundred 
thousand cubic yards of sand from the batture ad libitum, (if, ‘The right to 
indeed, either party has seriously urged such pretensions, ) = _— - 
are, in our opinion, equally unfounded and preposterous. pos = 
The right to take dirt or sand is not a corporate right, but but one common 
one common to every inhabitant of the city of New-Orleans ; pg Po 
and it might tend to defeat the great object of the dedication, The use of this 


, : right. is to be so 
if every one were allowed the unregulated right to excavate regulated, as not 

. . to defeat other 
where and to what extent they might think proper. great objects of 


4 an ee . , +. the dedication 
It has not been insisted upon in argument, nor does it as well asto pro- 


appear to have been the opinion of the Parish Court, that tect all the citi- 
zens in the equal 


the ordinance of the second Municipality, regulating the enjoyment of it. 
9 VOL. XII. 
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| 
| 

| Eastern Dist. exercise of this right, is null and void, because it violates the 
HH March, 1858. transaction or the act of 1836; nor could such a question 
HH) || No, 1 that ordinance is not alleged. If it be void, every citizen 
HY nusicreautr might disregard it, and an attempt to enforce it would be a 
HM || xo. 2. trespass. It is not the ordinance which is complained of, but 
Ht! | | the vexatious manner in which certain individuals have been 
treated while endeavoring to take earth from the batture. 
We cannot presume that those acts of annoyance and 
vexation were authorized by the second Municipality, and if 
they were, the perpetrators would be amenable to the laws, 
notwithstanding such authorization, if done in violation of 
private rights, as well as in contravention of the ordinance 
| itself. The power to regulate does not imply the right to 
Hi destroy and unjustly to impede; and we concur with the 
Hii Parish Court in opinion, that in the absence of positive law 
i on the subject, it would be a matter of much difficulty for a 
Hill court of justice to declare how far the regulating power in 
I) il this case ought to extend, and where it ought to stop, and to 
lay down any general rule. Of one thing, however, we 
have no doubt, that the regulation ought to afford equal 
rights and equal facilities to all, and such as to prevent 
abuses, and especially not to defeat other great purposes of 
public utility. 

Thus far the opinion of this court coincides substantially 
with that of the Parish Court; but in the conclusion, we are 
compelled to differ. As soon as the question as to the right 
of the second Municipality to proceed with the wharves and 
embankments, to which alone the injunction sued out was 
applicable, and the further question as to the exclusive 
iH ownership asserted by the defendants as a reconventional 
| smi tnet ty demand, were disposed of, the remaining question appears t 
i injunction one ? P ’ gq Pp 0 
i se el us to be one merely of trespass, and relates to the alleged 


i case where it is annoyances and acts of oppression towards individuals, not 
not demanded, 
i 





\ 
| “Munrerpaurry De Properly entertained in this case, because the nullity of 




















i and where the shown to have been authorized by the defendants. It is 
{ii right to be secu- . a : — 

rel is not a cor. ODVious, that the corporation is without capacity to maintain 
porate one, but an action for damages for a quasi offence done to a private 


on toeve- ,. ; ? 
ry inhabitant. citizen. We think, therefore, there was error in perpetually 
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enjoining the defendants from disturbing the plaintiffs in the Eastens Dist. 
enjoyment of the right in question: Ist, because such injunc- “arch, 1838. 
tion was not demanded, but only damages; and 2d, because — axcxman 
the right itself, being necessarily under a lawful and , . Coerox 
reasonable regulation by the defendants, is so indefinite as PRESS co. 
to furnish a subject of perpetual dispute ; and the injunction m haem 
itself, by restraining the legitimate action of the city council, be maintained, 
when the pur- 


might interfere with other rights equally sacred. pose of the suit 
is to restrain the 
action of the ci- 


It is, therefore, ordered, adjudged and decreed, that the ty council, when 
the right claim- 


judgment of the Parish Court be annulled and reversed, and ed is indefinite, 
” tn-ennl he teal t ‘ aaa ould and when such 
proceeding to render such judgment as in our opinion should jnjunction might 
have been given below; it is further ordered and adjudged, {end to limit a 
egitimate exer- 


that the injunction allowed at the inception of this suit, be cise of authority 
dissolved ; that the claim for damages on the part of the binrei salen 
plaintiffs be rejected, and that the claim of the defendants to 
be recognized as the exclusive owners of the property ia 
question, be also dismissed, reserving to them their authority 
to administer the same for the public use, according to law ; 
and that the costs of both the courts be paid by the plaintiffs 


and appellees. 


BECKMAN US NEW-ORLEANS COTTON PRESS CO, 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 

Where a person is employed by the year, he cannot quit the service of his 
employer, without forfeiting his salary, nor can he be dismissed ad libi- 
tum, and thereby be deprived of it. 

So, where the plaintiff was employed by the year, to superintend a cotton 
press, at a fixed salary, and after his year had commenced, was dismissed, 
because he refused to submit to a diminution of his salary: Held, that 


he was entitled to recover it for the entire year. 
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Eastern DIstT. 
March, 1858. 


BECKMAN 
vs. 
N. 0. COTTON 
PRESS CO. 


CASES IN THE SUPREME COURT 


This is an action instituted by the plaintiff, to recover a 
year’s salary from the defendants, as superintendent of the 
New-Orleans Cotton Press. 

The plaintiff alleges, that he was engaged by the 
company to superintend their cotton press, at an annual 
salary of four thousand dollars, to commence on the Ist 
January, 1533; that in pursuance of said engagement, he 
faithfully and zealously discharged the duties imposed on 
him, and continued in the faithful discharge of them, until 
about the 27th February, 1835, at which time the defend- 
ants, illegally and without cause, discharged him. He, 
therefore, claims his salary for the entire year, (1835,) for 
which he prays judgment. 

The defendants denied that the plaintiff was employed at 
the annual salary claimed by him; but expressly aver, that 
at the expiration of his employment in 1834, the board of 
directors fixed his salary for the year 1835, and following, at 
two thousand dollars per annum, which was notified to the 
plaintiff, who quit the employment of the company soon 
after, without any just cause, and is not entitled to any 
compensation. 

Upon these pleadings and issues the parties went to trial. 

The evidence showed, that on the 9th May, 1832, the 
defendants being then a private company, proceeded to elect 
their officers, and the plaintiff was appointed superintendent, 
without any fixed salary or term of office. On the 4th of 
June following, the salary was fixed at four thousand dollars 
per annum, payable quarterly, and to begin the Ist day of 
January, 1833. The plaintiff continued in the employment 
of the company, and received his salary regularly during the 
year 1833. On the 15th February, 1834, the defendants 
were incorporated by an act of the legislature, and the com- 
pany re-organized. On the 18th February, the plain- 
tiff was unanimously re-elected superintendent. On the 
24th of the same month, upon the report of a committee pre- 
viously appointed, the board of directors passed resolutions 
fixing the salary of the superintendent at two thousand dol- 
lars per annum, to commence back on the 17th day of the 
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month, and declaring that in future the superintendent should Eastenw Disr. 


hold his office during their good pleasure. On being notified 
of these proceedings, the plaintiff informed the defendants he 
would consider himself in office under his former appoint- 
ment and salary, until the end of the year. To this the 
president of the company replied, that he considered the 
plaintiff’s letter as a resignation. The latter replied, that he 
did not intend to resign; and a meeting of the board was 
held on the 27th February, at which the plaintiff was dis- 
charged, and ordered to surrender up the books and papers 
of the office. 

On this evidence, the parish judge was of opinion, the law 
was in favor of the plaintiff, and judgment was rendered for 
the amount of the year’s salary, to wit: four thousand 
dollars. The defendants appealed. 


Hoffman and Roselius, for the plaintiff. 


Lockett, contra. 


Bullard, J., delivered the opinion of the court. 


In this case, the plaintiff claims his salary and emoluments 
for one year, as the superintendent of the defendants’ cotton 
press establishment. 

Whether we consider the plaintiff’s term of service, as 
commencing on the Ist of January, or the 18th of February, 
it does not vary the principles involved in this controversy. 
He was dismissed on the 27th of February, and at that time 
he was certainly in the employment of the defendants, at a 
fixed salary for the current year. 

Being employed by the year, he could not quit the service 
of the company without forfeiting his salary, nor could he 
be dismissed ad libitum, and thereby deprived of it. The 
case seems clearly provided for by articles 2719, °20 and 721, 
of the Louisiana Code. 


March, 1838. 


BECKMAN 
vs. 
N. 0, COTTON 
PRESS CU, 


Where a per- 
son is employed 
by the year, he 
canuot quit the 
service of his 
employer, with- 
out forfeiting his 
salary, nor can 


This court has thought, that by analogy, the case of be be dismissed 


ad libitum, and 


attorneys and counsellors at law, employed by the year, was thereby be de- 


governed by the same rule, rather than to place them in the 
category of menial servants. 8 Louisiana Reports, 180. 


prived of it. 
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Easterx Dist, There only remains, therefore, a question of fact, to wit : 
‘March, 1858. at what period did the plaintiff’s term of service commence ? 
~~ yowrrn Lhe only difficulty in the case, has arisen from the fact, that 
Rd when the plaintiff was first employed, the company had not 
been incorporated, but the same persons who are now corpo- 
rators, were then bound together only by private association. 
After they had acquired, however, a coporate name and 
capacity, it appears that the plaintiff was paid his salary 
Benepe quarterly, commencing on the first of January, which had 
ployed by the been previously fixed upon as the commencement of his term, 
er ggg sort and that after the incorporation, the plaintiff was re-elected 
aig fixed without any change either of term or salary. The corpora- 
nnd Bl _ tion must, therefore, be considered, as having adopted the 
dismissed, be- contracts of the persons who had previously composed the 
ages son eggrsagg association. We think the court below did not err in con- 
te manga) sidering the plaintiff as validly employed for one year, from 
that he was en- the Ist of January, 1835, and that his refusal to submit to a 
cided to reeover_ diminution of his salary for any part of the current year, was 
year. not a good cause for his dismissal. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


FOWLER US. BOYD. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the wife is desirous to sell her paraphernal property, and the 
husband refuses his authorization, she must apply to the parish judge 
of the parish in which she has her domicil, who may authorize her 


to contract. 


In this case, Miriam Fowler, wife of G. W. Boyd, residing 
in the parish of Jefferson, applied to the District Court for 
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the First Judicial District, to be authorized, contradictorily Easter Dist. 
with her husband, (who had refused his authorization,) to ‘arch, 1838. 


sell certain lots of ground belonging to her as her separate — owen 
vs. 


property. BOYD. 

The husband on being cited, appeared, and opposed her 
application in court. In his answer he says, at their mar- 
riage they made mutual donations, by which it was stipulated 
the survivor should receive the whole property, and that he 
had a personal interest in preserving it, in addition to his 
duty to preserve it on her account. That it was also properly : 
and safely invested, and was growing in value. He prayed 
that her demand be rejected. 

The district judge was doubtful about his jurisdiction, 
being inclined to think that the parish judge of the parish 
where the husband resided, was the proper authority for 
settling this domestic difficulty. He, however, took jurisdic- 
tion of the case, and decreed the sale of a portion of her 
property, and after paying her debts, directed the proceeds to 
be invested in productive funds or property, for her support. 

The defendant appealed. 


Benjamin, for the plaintiff. 


1. The only question is that of jurisdiction. The Probate 
Court is not the proper tribunal before which to bring such a 
case as this, because its jurisdiction is limited and does not 
embrace such matters, but only cases which are specially 
mentioned and defined. Code of Practice, 924-5. 

2. The Parish Court cannot take jurisdiction, because the 
value of the ‘property involved far exceeds its limits. The 
only proper tribunal, therefore, in cases of this nature, is the 
District Court, the judge of which is the judge of the defend- 
ant’s domicil, and is, likewise, competent to take cognizance 
of all matters involving any amount. 

On the merits of the case he urged that the judgment 
was correct, and should be affirmed. 


Preston and Wills, for the defendant, cited the 127th article 
of the Louisiana Code, which seems to govern the whole case. 








FOWLER 
v8. 
BOYD, 
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Fastenx Drst, It reads thus: ‘If the husband refuses to empower his wife 
March, 1838. to contract, the wife may cause him to be cited to appear 


before the judge, who may authorize her to make such 
contract,” &c. 

2. The foregoing article contains all the law applicable to 
the subject. It evidently means the parish judge of the 
parish in which the party has his domicil. This is the judge 
to whom application is to be made in such cases. The 
question of property has nothing to do with the mere act of 
authorization, &c. 


Martin, J., delivered the opinion of the court. 

This is an application of the wife to be authorized to sell 
several lots, part of her paraphernal estate, the husband 
having refused to authorize her. He was cited to appear, 
and pleaded that there was no necessity for the sale of the 
lots, and that he had an interest in them, the wife by the 
marriage contract having made a donation to him of all her 
property in case he survived her. 

The district judge doubted his authority to authorize the 
wife, but finally did so. The Louisiana Code, 127, provides, 
that if the husband refuses to authorize the wife to contract 
or sell her paraphernal estate, she may do so with the au- 
thorization of the judge ; 2367. 

The Code used the definite article, the, without any 
reference to a particular judge. This is what created a 
doubt in the minds of the District Court. It has been urged 
here, that this judge is not that of the Court of Probates, 
whose jurisdiction is expressly limited to a number of specified 
cases, under none of which, this application of the plaintiff 
comes; Code of Practice, 924,925; that it cannot be the 
judge of the Parish Court, whose jurisdiction does not extend 
to cases involving like the present, property of the value of 
upwards of thirty thousand dollars: hence the District Court 
alone must have cognizance of the application. 

It appears to us, the District Court erred. When the court 
speaks of the judge, indefinitely, that of the domicil of the 
party must be intended; id est, the parish judge. That 
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officer, as judge of probates, has under his protection all those Eastery Dist. 
persons who are incapacitated to attend to their own con- ‘March, 1838. 
cerns, either absolutely or without the aid of a judge, as ronovam’s 


minors, interdicted persons, absentees, married women and = "/i"™* 


idiots. It is not necessary that he should always be ®0Bovam’s rxr, 


applied to, to yield his aid in court; he often does so at wane 


chambers. It is true, his jurisdiction in the Parish Court is ‘ sell her para- 
aE : ; : phernal proper- 
limited in other parishes than that of New-Orleans, to cases ty, and the hus- 
3 ; ‘ : band ref hi 
in which the matter in dispute does not exceed three hundred authorization, 
dollars. But this, in our opinion, does not prevent him from she must bon 
affording his aid out of court, to persons who are under his judge in the pa- 

: : rish in which she 
special protection. has her deanielll 


The wife ought to have made an application to the judge “h° may autho- 
ee ; ie : rize her to con- 
of the parish in which she has her domicil, to wit: that of tract. 


Jefferson. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the petition be dismissed, the petitioner 
paying costs in both courts. 








ROBOUAM’S HEIRS vs. ROBOUAM’S EXECUTOR. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF NEW-ORLEANS. 


Where an executor has the seizin, and is appointed detainer of the estate 
of the testator in the will, he is entitled to full commissions on all the 
estate, both on that which is unsold and the debts uncollected, when none 


of the latter appear to be due by insolvents. 


A charge for a round sum, in a notary’s account for taking an inventory 
and delivering copies, &c., is illegal, and contrary to the tariff even in 
succession matters, and should be disallowed by the court. 

10 VOL. XII. 
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Eastarx Dist, The legislature cannot vest the power in the Supreme Court to suspend 


March, 1838. 
SSSSS====_ 
ROBOUAM’S 


notaries in offtce for mal-practices, because the court would be exercising 
original jurisdiction, when the constitution expressly provides that its 


jurisdiction shall be appellate only. 


R M? . . ; . 
OROVAM'SEXT- "The law does not authorize the appointment of an attorney to absent heirs, 





in every case. When a court is required to make such appointment, it 
ought to demand proof of the faet which authorizes its action: de non 


apparentibus et non existentibus eadem est lex. 


So, in the case of a succession where the testator made a valid disposition 
of his estate by will, and appointed his executor with seizin thereof: 
Held, that the Court of Probates erred in appointing an attorney to 


absent heirs, without evidence of the existence of any. 


Where there were two wills, and in the first a legacy of five hundred 
dollars each was given to two brothers, with a proviso, that if only one of 
the legatees survived the testator, he should have both legacies, and in 
the last will the proviso was omitted: Held, that it is left doubtful 
whether a double legacy to each was intended, and in case of doubt, the 


lesser quantity bequeathed will only be allowed. 


This case comes before this court on an opposition made 
by the plaintiffs, as heirs of Frangois Robouam, deceased, to 
the account rendered by Jacques Lafort, his testamentary 
executor. The succession amounted to twenty-three thou- 
sand two hundred and ninety-five dollars. 

The plaintiffs oppose the allowance of fifteen hundred 
dollars to the attorney of the executor, and of seven hundred 
and fifty dollars to the attorney appointed to absent heirs. 
The first item is opposed as excessive, and the second in toto, 
because there were no absent heirs. 

The item of eight hundred and ninety-eight dollars, part 
of the commissions of the executor, was opposed, on the 
ground that no commissions should be allowed on the 
appraised value of property unsold, and on the amount 
of debts uncollected. The next item is a charge of twelve 
dollars and twenty-five cents, by the notary, for the delivery 
of a legacy. 

The notary made out a charge of three hundred dollars, 
in round numbers, for taking inventory, making copies, acts 
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of delivery, etc., etc., which was opposed. The last item of Easrenn Dist. 


importance was two thousand dollars, in legacies paid to 
A. and S. Lefebvre, under provisions contained in both wills 
of the testator. 

On the trial of the case, the probate judge reduced the 
account of the attorney of the executor to one thousand 
dollars, the attorney for absent heirs to five hundred dollars, 
and the notary to one hundred dollars. The judgment also 
struck out the executor’s commission on the debts and pro- 
perty of the succession uncollected and unsold. From this 
judgment the executor appealed. 


Roselius, for the plaintiffs, urged in this court, that they 
had prayed to have the allowance of five hundred dollars to 
the attorney of absent heirs entirely stricken out; also the 
item or charge’ for delivering a legacy ; and that the double 
legacy to A. and S. Lefebvre be reduced. The testator left 
no absent heirs, and an attorney could not be legally 
appointed to represent them, when there were none. The 
plaintiffs are instituted the universal heirs, and it is expressly 
declared there are no other heirs. 

2. Wheye there is a valid disposition of the property by 
will, the judge cannot appoint an attorney of absent heirs, 
when all or some of the heirs are absent. Louisiana Code, 
articles 1204-5-6. 

3. The legacies to A. and S. Lefebvre are repeated in 
both wills. The bequest is five hundred dollars to each, and 
in the first will, it is provided that the whole is to be given to 
the legatee that survives the testator. The question really 
is, are the legatees entitled to one legacy of a thousand 
dollars each, or only to five hundred dollars each under both 
wills ? 

4. Are these legacies to be considered as mere repetitions 
of the same bequests in the two wills, or are they to be con- 
sidered distinct and separate legacies? The same bequest is 
in both wills, and the mention of the legacies in the second 
will ought to be considered only as a confirmation of the 


March, 1838. 


ROBOUAM’S 
HEIRS 
v8. 
NOBOUAM’S EXR. 
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Eastern Dist. 
March, 1838. 


RNOBOUAM’S 
HEIRS 
v8. 
ROBOUAM’S EXR, 
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dispositions in the first one. In questions of doubt, the 


interpretation ought to be against the legatee. Louisiana 
Code, 1710. 


Pichot, for the defendant, in support of the executor’s 
account, contended, that the item of three hundred dollars, 
paid to the notary, should be allowed, because the evidence 
fully showed that his services were worth that sum. 

2. The executor should have been allowed his full 
commissions on the estate of the testator, for the will gave 
him the seizin thereof in express terms. The executor is 
entitled to his commission on the whole of the property 
inventoried, after deducting bad debts. Louisiana Code, 
articles 1653, 1664, 1676-7. 

3. The attorney for absent heirs was legally and properly 
appointed, and his fee should have been allowed: the 
evidence clearly supported it. The declaration of the tes- 
tator, that he had no forced heir, cannot be taken for the 
fact that there are no absent heirs. This declaration is often 
made to evade the law. The court must be guided by the 
presumption of law, that a man has forced heirs, for the 
death of a person is never presumed until the lapse of one 
hundred years is shown after his birth. 2 Martin, 138. 
9 Martin, 257. 5 Martin, N. S., 568. 6 Ibid., 96. 

4, The testator in this case was only about forty-five years 
of age when he died, and the court was bound to presume 
he had forced heirs, and to appoint an attorney to represent 
them. Louisiana Code, articles 1654-5, 1204-5-6. 

5. The appellees contend that the legatees, A. and S. 
Lefebvre, are only entitled to five hundred dollars each, 
because the same legacy being found in both wills, must be 
a repetition. There can be no doubt as to the true intention 
of the testator; it results from the expressions used in the 
second will, in which he confirms the dispositions in the 
first, and then goes on to make new ones, and bequeaths the 
legacy again of five hundred dollars to each of these persons. 
Where would have been the necessity for this if he had not 
intended to increase the legacy ? 
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Martin, J., delivered the opinion of the court. Eastern Dist. 


The defendant is appellant from a judgment which reduces March, 1858. 


his commission as executor of the plaintiff’s ancestor, and a 
charge which he made for the services rendered by a notary 
to the estate. 

The plaintiffs and appellees seek the amendment of the 
judgment, so as to have their opposition to several items in 
the executor’s account sustained. 

I. The commission was reduced on the suggestion of the 
plaintiffs, that “no commission should be allowed upon the 


appraised value of the property unsold, nor for the amount of 


debts not collected.” The court, in our opinion, erred. The 
Louisiana Code, 1676, provides that “an executor who has 
had the seizin of all the estate of the succession, whether he 
were charged to sell it or not, shall be entitled for his trouble 
and care, toa commission of two and a half per cent. on the 
whole amount of the estimate of the inventory, making a 
deduction for what is not productive, and for what is due by 
insolvent debtors.” The testator appointed the defendant 
detainer of his goods, without any exception; detenteur de 
mes biens. 1653. He was, therefore, entitled to his commis- 
sion on the unsold part of the estate, and on the uncollected 
debts, as it does not appear that any of these were due by 
insolvent debtors. 

II. The charge for the professional services of the notary, 
was correctly reduced. We refrain from examining whether 
it ought not to have been absolutely stricken out, because the 
appellee has not required this to be done. 

It was grounded on the account produced by the notary, 
in which the estate is charged for the “inventory, copies, 
{démarches,) steps taken, acts of delivery made and to be 
made for the said succession, three hundred dollars.” 

Objections having been made to this account because it 


did not detail the services rendered, the notary amended it 


_ by writing in the margin, “will and copy, inventory and 
copy, including the examination of a great number of papers, 
three acts of deliverance of legacies and copies, one dollar 
and fifty cents for each signature, certifying the papers in 
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the inventoried copy of the inventory for the auctioneer, 
extra service &c. to the deceased and to the estate.” This 
account was supported by the oath of two notaries, who swore 
that the charge was moderate; and one of them declared 
that “no notary makes out his account in succession matters 
according to the tariff.” 

If this gentleman be correct in what he last stated, his 
testimony presents the most melancholy and deplorable evi- 
dence of the depravity of the receivers and keepers of the 
muniments of our titles that was ever exhibited to a court of 
justice. It is the first time that we have official knowledge 
of it. 

As we are informed that notaries disregard the tariff in 
succession matters, we must consider this affirmative as 
pregnant with a negative, to wit: that they do not disregard 
it in other matters. But it is difficult to discover on what 
groynds the disregard is viewed by them as justifiable in 
these matters. 

In the case of Pain vs. Plique et al., 10 Louisiana Reports, 
318, one of the notaries who has been examined as a witness 
in the present case, deposed, that an act which purported to 
have been signed in his presence and that of two witnesses, 
had been signed out of the presence of any witness. We 
would then have exercised the power apparently vested in 
this court, to suspend him, had we not been clearly of 
opinion, that the legislature had not the right of vesting such 
power in us, as it could not have been exercised without 
citing and hearing the notary, contradictorily with the prose- 
cutor for the state, and passing judgment on him, which 
would have been an act of original jurisdiction, violating the 
constitution of the state, which provides that “our jurisdiction 
shall be appellate only.” 1 Moreaws Digest, page 18. That 
case was one of gross negligence only, but not attended with 
any the least degree of turpitude either in the notary or the 
persons who employed him. The testimony in this case, 
relates to acts of legal and moral turpitude. We are told, 
that for the sake of sordid lucre, notaries live in daily breaches 
of their oaths of office, and the exercise of acts of extortion 
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and oppression. The apathy of our fellow-citizens may have Easreaw Disr. 


induced them to submit to imposition, rather than to drag 
delinquents before the courts. Other judges best know when 
it is their province to interfere. But we cannot incur the 
responsibility of listening to the evidence produced in this 
case, without expressing our utter abhorrence of the conduct 
of the notary to whom the witness refers. 

Public officers must refrain not only from demanding, but 
even from receiving greater fees than are allowed by law. 
The excess is an ill-gotten prey, which they are Jegally and 
morally bound to return ; and courts of justice must frown 
on those who seek it. The heart of an officer cannot be 
supposed to be long pure, when his hands have ceased to be 
clean. The judge was without any legal evidence of the 
value of the notary’s services, which could only be properly 
ascertained by a resort to the tariff. He could not allow any 
thing to the notary except on a detailed statement of every 
thing which he had done for the estate, and a reference to 
the tariff for the legality of his charges. 

The plaintiffs and appellees made opposition to three items 
in the executor’s account. The charge of a fee to the 
attorney appointed by the court to represent absent heirs ; 
that for the delivery of extra legacies; lastly, of a double 
legacy to each of the legatees, A. and S. Lefebvre. 

I. The executor had charged seven hundred and fifty 
dollars for the fees of the attorney. The court reduced the 
item to five hundred dollars, a sum which was sworn to be 
reasonable by three other attorneys, who deposed that the 
customary charge for the attorney for absent heirs was one- 
half of that of the attorney of the estate. 

It is contended by the appellees that an attorney was 
improperly appointed to the absent heirs ; for it is not alleged, 
neither does it appear that there were any such heirs. The 
testator declared that he never was married, and that both 
his parents were dead. It is further urged that the Court of 
Probates ought to have required a statement of the particular 
services for which remuneration was sought; evidence of 
their having been rendered, and of their value. The counsel 
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for the executor has contended, that an attorney for the 
absent heirs ought to be appointed in every case, whether 
there appear to be absent heirs or not; that the declaration 
of the testator, that he has no forced heir, cannot be acted 
on by the court, lest it should result from a desire to defraud 
such heirs of their rights; that every man having had 
parents, their existence must be presumed when there is no 
evidence of their death, unless the extreme age of the 
deceased should induce the presumption, that if either of his 
parents exist, he or she are upwards of one hundred years 
of age. 

The Louisiana Code, 1204, authorizes the appointment of 
an attorney to absent heirs, on the opening of a succession, 
of which the heirs or part of them are absent, and not 
represented in the state. Hence it appears, that the legisla- 
ture does not authorize the appointment of an attorney to 
absent heirs, in every case. When the court is required to 
make such an appointment, it ought to demand proof of the 
fact which authorizes its action: de non apparentibus et non 
existentibus eadem est lex. When there is an authentic will, 
the heirs named therein must be presumed to be the legal 
heirs, even when the testator has not stated that he has no 
forced heirs, for they are entitled to the possession of the 
estate, unless it be claimed by a forced heir: nay, such 
heirs, if there be any, cannot claim the will to be annulled, 
but are only entitled to require that the testamentary dispo- 
sition should be reduced so as to leave them their legitime ; 
and the court cannot refuse possession of the estate to the 
testamentary heir, unless upon the opposition of one claiming 
as forced heir. 

The Court of Probates was without any legal evidence of 
any particular service rendered by the attorney. The 
witnesses testify only to their belief, but not of their 
knowledge. 

It cannot be assumed, that the attorney of absent heirs is 
to be compensated by one-half of the sum allowed to the 
attorney of the estate. If the former does his duty, his 
office generally expires shortly after his appointment, as the 
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absent heirs, on being notified of the death of the testator, 
soon make their appearance, or send their powers. One of 
the attorneys speaks of a suit to be sustained or defended, but 
he does not speak of the nature of that suit, nor of the value 
of the matter in dispute, nor that it was a suit in which the 
attorney for the absent heirs was to act; neither does it 
appear that he did act. Upon the whole, we are of opinion, 
that the Court of Probates erred in appointing an attorney to 
the absent heirs without evidence of the existence of any; it 
appearing to us highly improper that every estate should be 
mulcted in the charges of an attorney for absent heirs, on the 
mere possibility of there being such an heir. 

II. The plaintiffs oppose an item of twelve dollars and 
fifty cents for the expenses of delivering a legacy ; the fee of 
the notary in drawing an act for the discharge of the executor. 
It appears to us the item ought to have been rejected, as it 
must be presumed to have been included in the charges 
allowed to the notary. 

III. The testator left two wills; in the first he bequeathed 
to A. and §. Lefebvre a sum of five hundred dollars each, 
with a proviso, that if only one of those legatees survived 
him, he should have both legacies, i. e., one thousand dol- 
lars. In the second will, the same legacies are made to 
these individuals, but the jus accrescendi is omitted, We are 
of opinion, that the Court of Probates erred in sustaining the 
legacies claimed to both bequests; for we consider that in 
the second will, as a repetition of the one in the former, 
modified only by the omission of the jus accrescendi in the 
latter, which leaves it at least doubtful whether the testator 
intended a double legacy to each legatee. The Civil Code, 
1710, provides, that “if it cannot be ascertained whether a 
greater or less quantity has been bequeathed, it must be 
decided for the least.” 


It is, therefore, ordered, adjudged and decreed, that. the 
judgment of the Court of Probaies, be annulled, avoided and 
reversed, and proceeding to give such a judgment as in our 
opinion ought to have been rendered in that court; it is 
11 VOL. XII, 
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ordered and adjudged, that the court considers the item of 
one thousand five hundred and seventy-five dollars paid to 
widow Thevenot, is incorrect, as the note of the deceased in 
her favor is for one thousand five hundred dollars, and con- 
tains no stipulation to pay interest; that the item of one 
thousand five hundred dollars paid A. W. Pichot, Esq., 
attorney of the executor, be reduced to one thousand dollars; 
that the item in favor of P. Marsoudet, Esq., the attorney to 
the absent heirs, be disallowed and stricken off; that the 
item of three hundred dollars paid L. Feraud, Esq., notary 
public, be reduced to the sum of one hundred and fifty dol- 
lars; that the opposition to the item of eight hundred and 
ninety-eight dollars and ninety-six cents for the commission 
of the executor, be rejected; that the deduction of an item 
of one thousand and seventy-five dollars for two notes of the 
deceased, each for the sum of five hundred and thirty-seven 
dollars and fifty cents, is improperly made by the executor, 
from the balance due to the succession, as these notes are 
not yet due, and are to be paid by the said heiress; that the 
charge of twelve dollars and fifty cents for the expenses for 
the delivery of certain legacies, be disallowed and stricken 
off; that the item of two thousand dollars of A. and §. 
Lefebvre be reduced to one thousand dollars; that the other 
grounds of opposition not being supported by the evidence, 
the account of the testamentary executor be amended in 
conformity with this judgment, and that so amended, it be 
homologated and approved ; the costs in both courts to be 


borne by the estate. 











OF THE STATE OF LOUISIANA. 


DENTON US. DUPLESSIS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE OF THE DISTRICT PRESIDING. 


An injunction may be tried and dissolved on a rule to show cause to that 
effect, without setting the case for trial, when the parties appear and 
have an opportunity of exhibiting their evidence. 

The payee of notes endorsed in blank by himself, secured by a mortgage, 
and marked ne varietur, may sell and transfer the notes and mortgage by 
authentic act to a third person, who will acquire such a title as will 


authorize him to sue out an order of seizure and sale. 


Where the note is endorsed in blank, it passes by delivery, and in a trans- 
fer and sale by the payee to the transferee, the endorsement will be 
disregarded. 

Where the holder of certain notes, endorsed in blank, by the payee, shows 
himself to be the owner by authentic evidence, he is entitled to an order 
of seizure and sale on the mortgage with which they are identified, 


independently of the endorsement. 


This suit commenced by an order of seizure and sale, 
sued out by the plaintiff as the transferee of three several 
promissory notes, of the following tenor and date, transferred 
by Martin Duralde, the payee and endorser in blank, by 
authentic act. 


«© $5000. Twelve months after date, I promise to pay, to 
the order of Martin Duralde, at the domicil of John K. West, 
in this city, the sum of five thousand dollars, for value 
received, “ F, DUPLESSIS. 

“ New-Orleans, March 3d., 1834. 

“‘ (Endorsed) M. Duratpe.” 


At the time of executing this note, five, including this one, 
were made by Duplessis, all of the same amount, tenor and 
date, secured by mortgage on land and slaves, passed vin the 
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Easrrey Dist. same day before C. Pollock, a notary public, in the city of 
March, 1858. New-Orleans, and the notes marked ne varietur, and iden- 
tified with the mortgage. In the latter, it was stipulated the 


notes should bear ten per cent. interest, from the time they 
became due, until paid. 

On the Slst March, 1835, after these notes were over due, 
and protested for non-payment, Martin Duralde, being still in 
possession, transferred three of them to the plaintiff, by 
authentic act, passed before Wm. Y. Lewis, notary public, in 
which Duralde acknowledges to have received from Denton, 
the sum of fifteen thousand dollars, as the consideration of 
the transfer and sale. He also cedes to the transferee all his 
rights and privileges to said notes, and subrogates him to his 
mortgage and right of action against the maker. 

The plaintiff prayed for and obtained an order of seizure 
and sale, against the mortgaged property, and was proceeding 
to sell when he was stopped by an injunction on the part of 
the defendant. 

The defendant denied the right of the plaintiff to recover, 
because Duralde was insolvent; had made a cession of his 
property, and had no right to transfer the notes sued on. 

2. The notes were endorsed by Duralde before the transfer. 

3. The identity of the notes with those described in the 
act of mortgage and transfer, was not shown to the district 
judge by authentic evidence at the time of granting the order 
of seizure and sale. 

4. The notes were transferred after they became due, and 
are liable to all the equity which existed between the drawer 
and payee. 

5. That Denton having paid the notes to Duralde, without 
being bound to do, is, therefore, not subrogated to the mort- 
gages and privileges of Duralde. 

Other grounds were alleged against the validity of the 
order of seizure, not necessary to notice. 

On these pleadings, issues, and the documents referred to, 
the cause was submitted to the court. 

The district judge dissolved the injunction with ten per 
cent. damages, and one hundred and fifty dollars, special 
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damages, being of opinion that the order of seizure was pro- Eastern Dist. 
perly sued out, and that the injunction was wrongfully “47% 1898. 


obtained. The defendant appealed. DENTON 
v8. 
— ? DUPLESSIS. 
Winchester, for the plaintiff, maintained, that the judgment 


of the District Court should be affirmed, on the following 
grounds : 

1. The appellant had due notice, by motion filed and 
regularly served, that the appellee would, on a fixed day, 
move, in open court, to dissolve the injunction. Code of 
“Practice, 741. 2 Louisiana Reports, 319. 4 Louisiana 
Reports, 86. 

2.°The order of seizure and sale issued upon a mortgage 
given the 3d of March, 1834, by the appellant to Duralde, to 
secure the payment of five notes made to the order of Duralde, 
by Duplessis, and then endorsed and given to Duplessis, who 
put them in circulation. The object of the mortgage was to 
secure Duralde against any loss that might accrue to him on 
account of his endorsement. 

3. The possession, by Duralde, of any of these notes, after 
they were so put into circulation by Duplessis, with the 
blank endorsement of Duralde, does not impose the necessity 
of proof of the means by which, nor from whom he had them, 
for possession of negotiable paper with blank endorsements, 
is evidence of property, sufficient to throw the burden of proof 
of fraud, &c., upon the defendant. 7 Martin, N. S., 255. 
2 Louisiana Reports, 193, and particularly 7 Louisiana 
Reports, 480. 

4. The act of the 3lst of March, 1835, transferred the 
notes then in the possession of Duralde, to Denton ; this act 
describes the notes not only by sums and dates, but by 
reference to the previous act of the 3d of March, 1834; no 
doubt could then remain of their identity. But it is con- 
tended that the ne varietur of the notary who passed the act 
of the 3lst of March, 1835, placed upon the notes transferred 
by that act, bears date some time after the date of the act 
itself, and therefore the notes are not the same. Now, it is 
probable the notary, at the time of passing, neglected to add 
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parties to the act, to add it, out of abundant caution added 
the date of the day on which it was done. But it will be 
recollected this is only one mode of identification, and that it 
is not exclusive. See 7 Louisiana Reports, 468. 

5. The notes sued on, as will appear by an examination of 
the record, have no other endorsement on them but that of 
Duralde ; all others were, before the bringing of the suit, 
erased, if they ever existed. 

6. The act of the legislature of this state for the year 1831, 
page 102, and section 3, grants, peremptorily, ten per cent. 
damages on the dissolution of all injunctions, with discretion 
up to twenty, as general damages. See 3 Louisiana Reports, 
220. And the court has allowed attorneys’ fees to be taxed as 
special damages. See 5 Louisiana Reports, 246. And both 
general and special damages were claimed in the notice, and 
the rule taken to dissolve this injunction. 

7. The evidence offered by the appellant, in the court 
below, to show that Duralde had failed previous to the 
transfer of the notes sued on, and had made a cession, proves 
exactly the contrary; it shows that Duralde called a meeting 
of his creditors, and asked for a respite. The respite was 
granted by his creditors, and on motion to homologate these 
proceedings, the court discovered some irregularity in the 
proceedings had before the notary, and dismissed the case. 
Duralde then made a transaction with his creditors, by which 
he sold them a large amount of property, an amount vastly 
above the amount of his debts; and Duralde, as appears by 
the transaction, not only paid his debts, but was left rich. 

8. The appellant failed to prove any of the allegations set 
up in his petition for injunction, and this court will, therefore, 
confirm the judgment of the court below. 


HMiriart and Burk, submitted a written argument on the 
part of the defendant, in which they contended, that the 
opposition to the executory proceedings, put at issue various 
matters, such as want of consideration, fraud, and the inca- 


pacity of the plaintiff, or even of Duralde, to proceed by the 
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via executiva, and should have been regularly set for trial. Eastern Disr. 


1 Martin, 34. 8 Ibid., 440. 

2. The plaintiff has no title to the notes, because Duralde 
having endorsed them away, could confer no title by his 
transfer to the plaintiff, in the act of the 31st March, 1835. 
It is true he has possession of the notes, but possession in 
him is not even prima facia evidence of title, especially as the 
legal interest appears in others. Giving no other evidence 
of title but the transfer from Duralde, who had no right to 
make it, he should be non-suited. 6 Martin, N. S., 45. 
1 Ibid., 301, 373. 

3. The plaintiff received these notes after they became 
due and was protested. Consequently he received them 
subject to all the equities between the original parties. The 
assignee of negotiable paper after it is due, takes it subject 
to the equity of the drawee. 5 Martin, 361. 

4, The identity of the notes is not ascertained by authentic 
evidence. The act of transfer only describes notes drawn by 
Duplessis ; but it is not alleged or shown against whom, or 
in whose favor the notes are protested; for as against 
Duplessis by Duralde, the protest was useless, the notes being 
secured, as between them, by mortgage. 

The counsel then went on to argue against the judgment 
appealed from, because it did not contain sufficient reasons, etc. 


R. N. and .2. M. Ogden, on the same side. 


1. ‘The cause was not set down for trial; it was taken up 
and decided on a rule obtained on the defendant, to show 
cause Why the injunction should not be dissolved. Adthough 
this court have decided that this is one of those cases which 
must be tried summarily, it is, nevertheless, a suit between 
two parties, which must be tried according to the formalities 
prescribed by law. It has the preference over other cases, 
but should be regularly set down for trial; an opportunity 
afforded to the party of exhibiting his evidence. 8 Martin’s 
Reports, 440. 

2. We contend that the record itself shows that the 
plaintiff could not maintain the order of seizure and sale ; 
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Eastern Dist. that the order issued illegally, without the evidence required 
March, 1838. to sustain it; and as no attempt was made by an amendment 


of the pleadings, to change the action from the via executiva 
into the via ordinaria, the court could not render a judgment 
against the defendant, and the order of seizure must be set 
aside. 10 Martin, 223. 

3. The act of mortgage in this case was not of sucha 
character as to authorize a recourse to the remedy by order 
of seizure. The appellee’s counsel admits, in his points filed 
in this court, that it was a mortgage given by Duplessis to 
secure Duralde for his endorsements on certain notes which 
Duplessis was about to negotiate: Duralde, therefore, him- 
self, who assigned the mortgage to Denton, could never have 
obtained an order of seizure, because, in order to do so, he 
would have been required to show by authentic evidence, 
that, as endorser, he had payed the notes. There is no 
authentic evidence that Duralde, as endorser, took up these 
notes ; and under an authority of this court we contend that 
he himself could not have obtained an order of seizure. 
1 Martin, N. S., 237. And as he could transfer no greater 
right to Denton than he himself had, the right to an order of 
seizure never existed in the plaintiff. 

4. The record shows that the notes to secure the payment 
of which it is alleged the mortgage was given, had been 
negotiated and passed through several hands ; Duralde had 
endorsed them in the first instance ; by this endorsement he 
not only parted with his title to the notes, but he was divested 
of his right to the mortgage, which was an accessory, and 
must aceompany the principal: when the notes became due, 
they were protested as the property of another person. By 
the mere possession of the notes, Duralde might have been 
reinstated in his title so as to entitle him to recover in an 
ordinary action; but he could not thereby acquire such a 
title as would import a confession of judgment, and warrant 
a recourse to the order of seizure. Unless the transfer of the 
mortgage is simultaneous with the endorsement, an endorsee 
does not acquire the right of pursuing this mode of action. 
The endorsement is not established by authentic evidence ; 
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and this is indispensable to authorize an order of seizure. Eastern Dist. 
10 Martin, 225. 4 Louisiana Reports, 321. The endorser “arch, 1838. 
who takes up the notes after he has parted with his interest  pexrox 
in them, and after they have been protested in other hands, me 
acquires them by a new title ; he only acquires the right of 

suing on them as any bond fide holder might do in the via 

ordinaria. 


Grymes, for defendant, argued to show there was no 
authentic evidence of the transfer of the notes, and that the 
plaintiff had not sufficient title to them, to support the 
executory proceedings. 


Bullard, J., delivered the opinion of the court. 


In this case, the plaintiff, alleging himself to be the 
assignee of the payee of several promissory notes, drawn by 
the defendant, and secured by special mortgage, evidenced 
by an authentic act, procured from the judge of the district 
at chambers an order of seizure and sale; he also alleges 
the transfer of the notes to himself by authentic act, and of 
the mortgage, so far as it applies to these notes, there having 
been several others of equal date, secured by the same 
mortgage. 
The proceedings on the order of seizure and sale were 
arrested, by injunction sued out by the defendant, upon 
various grounds, most of which have not been insisted upon 
in the argument in this court. After a summary trial in 
the District Court, the injunction was dissolved, and the 
defendant appealed. 
It has been urged on the part of the appellant, that the An injunction 
cause was not set down for trial; that it was taken up ona — 
rule to show cause why the injunction should not be dis- We [© show 


cause to that ef- 


solved, and no opportunity afforded the defendant to exhibit feet, without set- 
; : ting the case for 
his evidence. It appears that a rule was taken to show trial, when the 


cause on a particular day, and that on the day fixed, both —, ‘a 
parties offered evidence, and it is not shown that the defend- ee 

: ibiting _ their 
ant asked for any further delay, or that any evidence offered evidence. 
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by him was rejected. The defendant cannot, therefore, 
reasonably complain of surprise, or that he was prejudiced 
by the proceedings. 

But the principal grounds relied on in this court are, that 
the plaintiff did not produce sufficient authentic evidence of 
the transfer to himself of the notes in question, to authorize 
the issuing of an order of seizure and sale in the first instance ; 
that the notes are not sufficiently identified ; that there is no 
authentic evidence of the endorsement of Duralde, and that 
at the time of the transfer from Duralde to Denton, the 
former was not the owner of the notes, it appearing by an 
endorsement on them that he had previously parted with his 
interest, and that they were out of his possession; and that 
he has shown no re-transfer to Duralde. 

The statement of facts shows, that the plaintiff exhibited 
to the judge in chambers, and again on the trial of the rule: 
Ist, A copy of the act of mortgage, passed before Carlile 
Pollock, a notary public ; 2d, Three notes, sufficiently iden- 
tified with that act by the paraph of the notary, and cor- 
responding in dates and amounts with those set forth in the 
mortgage; and 3d, A copy of an authentic act, passed 
before W. Y. Lewis, notary public, in which Duralde ack- 
nowledges to have received from the present plaintiff, the 
full amount of these notes, together with the costs of protest, 
and to enable the said Denton to receive the amount of the 
said notes with all accruing interest, he transfers, assigns, 
and sets over to the said Denton all his right, title, and 
interest, for so much as concerns the aforesaid notes, in and 
to the above mentioned mortgage, with full subrogation to 
all his rights, privileges and mortgages and actions thereon, 
and full authority to enforce the same, in as ample a manner 
as the said Duralde could or might have done. 

We leave out of view the paraph of the last notary upon 
the notes exhibited, as a nullity, because it bears a different 
date from the instrument itself, and consequently does not 
afford authentic evidence of the endorsement of Duralde, nor, 
standing by itself, of the identity of the notes referred to and 
described in that act. 
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There is, therefore, in our opinion, no authentic evidence Easreun Dist. 


before us of the endorsement of Duralde upon the notes; and 
that leads us to inquire whether, without such endorsement, 
the plaintiff was entitled to an order of seizure and sale. 
Two questions, therefore, present themselves: Ist, Whether 
a promissory note may be validly transferred in any other 
manner than by endorsement; and 2d, Whether the act 
before W. Y. Lewis, contains a sufficient transfer of the 
notes, as well as the mortgage pro tanto. 

I. It appears to us manifest, that if Duralde was at the 
date of that instrument, still the holder of the notes, they 
were liable to be seized in execution at the suit of his 
creditors ; that they would have passed to his creditors by a 
general assigninent of his effects in case of surrendering, and 
that he might have sold and transferred them by separate 
and distinct contract, more especially after their dishonor. 
As evidences of a debt due by the defendant, they might be 
sold vy the owner himself, or for his benefit, according to the 
part of the code which relates to the assign- 
ment or transfer of debts. Louisiana Code, 2612, et seq. 

The only dillerence between such an assignment and an 


principles of that 


endorsement in the usual course of business, is, that the 
endorser warrants the ultimate payment of the note on proper 
demand and notice, and the assignor warrants only the 
existence of the debt, and not the solvency of the obligor ; 
and under the assignment they are subject to all original 
equities, One of this very series of notes appears to have 
been sold at auction at the instance of a trustee of the credi- 
tors of the payee, and we have no doubt but that the payee 
was thereby divested of title. 

Il. But it has been contended, that the instrument before 
Lewis, the notary, contains no transfer or assigument of the 
notes, as evidence of the principal obligation, but merely a 
ee, so far as it relates to them, and that 
It is true, it is not 


transfer of the mortea 
accessory has been assigned. 


expressly, that Duralde assigns, or transfers, or 


only the 
declared 
endorses, or sells the notes, but the notes are described and 


identificd with the notarial act before Pollock, and Duralde 


March, 1858. 
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DUPLESSIS. 


The payee of 
notes endorsed 
in blank by him- 
self, seeured by 
a mortgage, and 
marked ve vait- 
etur, may sell 
and transfer the 
notes and mort- 
gage by authen- 
tie act to a third 
person, who will 
acquire such a 
title as will au- 
thorize him to 
sue out an order 
of scizure and 
sale. 
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DENTON 
vs. 
DUPLESSIS, 


Where a note 
is endorsed in 
blank, it passes 
by delivery, and 
in a transfer and 
sale by the payee 
to the transferee, 
the endorsement 
will be disre- 
garded. 


Where the hol- 
der of certain 
notes, endorsed 
in blank by the 
payee, shows 
himself to be the 
owner by authen- 
tic evidence, he 
is entitled to an 
order of seizure 
and sale on the 
mortgage with 


which they are 
identified, inde- 
pendently of the 
endorsement. 








judgment of the District Court be affirmed, with costs. 


CASES IN THE SUPREME COURT 


acknowledges that he has received the full amount of them 
from the present plaintiff, and in order to enable him to 
receive the amount of them with the accruing interest, he 
assigns and sets over the mortgage, and subrogates the 
plaintiff to all his rights and actions, with as ample authority 
to enforce the same as he could do himself; that this con- 
tract authorizes the plaintiff to receive the amount of the 
notes, cannot be doubted; that he is authorized to coerce 
the payment would appear equally clear, under the express 
subrogation to all the rights and actions of the assignor ; for 
the assignor could exercise no action himself unless as owner 
or holder of the notes. The assignment or transfer of debts 
is a species of sale, and is governed by the general principles 
relating to that contract. Its essentials are a thing sold, a 
price and consent. Even as it relates to immovables, it is 
considered that a receipt for the price is evidence of a sale 
between the parties. No particular set of words or phrases is, 
therefore, sacramental ; and it is sufficient that the intention 
of the parties clearly appears. 

But it ts further contended, that it appears by endorsements 
on the notes, that Duralde had already parted with his 
interest, and that they had passed into other hands, by whom 
they had been protested. The endorsement of Duralde is in 
blank, and consequently the note passed afterwards by 
delivery. His endorsement by no means contradicts the 
notarial act of transfer, and as the plaintiff is in possession of 
the notes, may be wholly disregarded. The holder, in our 
opinion, shows himself owner of the notes by authentic 
evidence, and was entitled to the order of seizure and sale, 
independently of the endorsement of Duralde. 


It is, therefore, ordered, adjudged and decreed, that the 
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MOURAIN US. DEVALL ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF POINT COUPEE, THE JUDGE THEREOF PRESIDING. 


Where the payee of a note, endorsed by him, and even another after him, 
in blank, is in possession of it, he may sue and recover by the executory 


proceeding, when the note is identified with a mortgage. 


When the payee is in possession of a note, on which his name is endorsed 
in blank, no proof of a re-transfer is necessary to enable him to recover. 
A judge is not bound to receive sureties in an injunction bond residing out 


of the parish, and whose solvency and sufficiency are unknown to him. 


This case commenced by the executory proceeding on a 
note and mortgage made and executed by the defendants, D. 
and C. Devall, to the plaintiff, in part of the price of a 
plantation and slaves. 

The note sued on is the first of a series of seven, drawn by 
the defendants, for the sum of five thousand dollars, the Ist 
of May, 1836, payable twelve months after date, to the order 
of the plaintiff, and by him endorsed in blank, with that of 
one Delamar. The note being identified with the mortgage 
retained on the plantation and slaves, the plaintiff obtained 
an order of seizure and sale. The defendant made opposition, 
and prayed for an injunction to stop the sale on various 
grounds set forth. The judge of the district refused the 
order of injunction. Application was afterwards made to the 
judge of the second district, who granted the injunction, but 
required the defendants to give bond with security in the 
sum of ten thousand dollars. A bond was prepared, pur- 
porting to be signed by them and several persons as sureties, 
which the clerk refused to receive. A rule was taken on 
him, to show cause why he should not receive and file it. 

On hearing the rule, the judge was of opinion, as it was 
not shown that the persons who signed as sureties resided in 
the parish, no proof of the genuineness of their signatures or 
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MOURAIN 
vs. 
DEVALL ET AL, 


CASES IN THE SUPREME COURT 


of their sufficiency being made, they being unknown to 
the court, that the bond was insufficient. The rule was 
discharged, and the defendants appealed from the order of 
seizure. 


L. Janin, for the plaintiff. 

1. In this case the plaintiff, as payee of the note, endorsed 
it in blank, and another person endorsed it after him, also in 
blank, probably for the purpose of putting it in bank, as it 
was protested by the notary of the bank. 

2. This case is entirely similar to that of Barbarin vs. 
Daniels, 7 Louisiana Reports, 481, in which an order of 
seizure and sale, issued under the same circumstances, was 
held to be regular. 

3. The proceedings in relation to the injunction, and man- 
damus to the clerk, requiring him to receive the surety bond, 
and to issue the process, were all ex parte, and of which the 
plaintiff had no notice, cannot now be noiiced. The appeal 
is from the order of seizure and sale. 


4. N. Ogden, for the defendant. 


1. That the order of seizure and sale was improperly 
granted, because, on the face of the record it appeared that 
the note and mortgage was the property of a diflerent indi- 
vidual, and disclosed a total want of right in the plaintiff. 

2. The defendants having obtained an injunction froma 
competent tribunal, and having tendered a bond, the genu- 
ineness and sufficiency of which is shown by the affidavit of 
the defendants, the judge, when applied to, should have 
ordered the clerk to file the petition and order of injunction, 
and to issue the necessary process. 


Bullard, J., delivered the opinion of the court. 

This is an appeal from an order of seizure and sale, after 
an unsuccessful attempt to obtain an injunction to arrest the 
proceedings. 

The appellant assigns for error apparent on the face of the 
record, that the note and mortgage were the property of a 

















OF THE STATE OF LOUISIANA. 95 


different individual, and disclosed a total want of right in the Eastern Dist. 


plaintiff. March, 1838. 
c . Pest soni 
The note presented, bears the blank endorsement of the yours 

plaintiff as original payee, and a subsequent blank endorse- ve. 


DEVALL ET AL. 
Where the 
payee, he would be entitled to recover either with or without Payee of a note, 


; ; ; endorsed by him 
the endorsements, and they might be struck out, or the last and even another 


- : ; ‘ : ‘ - as, after him, in 
filled up on trial, if this were a proceeding in the via ordinaria. junk, is in pose 
The case, as it is presented, cannot be distinguished from Session of it, he 


A . May sue and re- 
that of Barbarin vs. Daniels, 7 Louisiana Reports, 481, in cover by the ex- 


; i * 6 ae ecutory procee- 
which we held, that when the original payee is in possession ding, ‘when the 

: 5 ‘ : : " : note is identified 
of the note on which his name is endorsed in blank, no proof ner! honoree 
of re-transfer is necessary to enable him to recover. When the 
It is further assigned as error, that the defendants having Payee !s In pos- 


¢ session of a note, 
obtained an order for an injunction, and tendered a sufficient on which his 
name 1s endor- 

bond, the judge should have ordered the clerk to file the seq in blank, no 
=P 1 ho, sox cients proof of a re- 
petition and bond, and issue the necessary process. ast ee Sethe 
We think the judge did not err in declining, upon the rule sary to euable 


, : y him to recover. 
against the clerk of his court, to compel him to receive as 
sufficient, a bond purporting to be signed by persons not 


: ; : : _ 5 A judge is not 
resident in the parish, and whose sufficiency and solvency jour} tereceive 


i a : j > ire. & sureties in an 
were unknown to him. Code of Practice, 304. . it le 
It has been further argued, that the injunction ought to residing out of 
pre . wil sha :_ +, the parish, and 

have been granted without bond with surety. To this it whose solveney 
may be answered: Ist, that it was not asked; and 2d, that 24 _ sufficiency 


ae . is unknown to 
the record does not show on what grounds the injunction him. 


was claimed. 


ment of Delamar. Being now in possession of the original 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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HILL ET AL. US. HOLMES & SMITH. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST BATON ROUGE, THE JUDGE THEREOF PRESIDING. 


The original piyees of a bill of exchange, with their names endorsed in 
blank, are entitled to sue and recover from the acceptor, without 
showing a re-transfer, even when there are subsequent endorsers. 

If the payees have continued in possession, or have endorsed the bill to a 
third party, and taken it up under protest, they are equally entitled to 
recover against the acceptors. 

This is an action on a bill of exchange for one thousand 
six hundred and twelve dollars, dated at Louisville, Ken- 
tucky, the 25th of July, 1836, drawn by B. S. Holmes, on 
the firm of Holmes & Smith, in East Baton Rouge, and 
payable to the order of H. B. Hill & Co., six months after 
date. “Accepted, payable at the Bank of Louisiana, at 


New-Orleans. 
“HOLMES & SMITH.” 


ENDORSED: 
“H. B. Hill & Co., pay Geo. C. Gwathmey, cashier, or 


order. 
“CHAPMAN COLEMAN. 


“Pay E. Duplessis, or order. 
“GEO. C. GWATHMEY.” 


It was duly protested for non-payment, and the following 
receipt endorsed on it: 


“Received payment of the within bill, protest, interest and 
postages, from Messrs. H. B. Hill & Co. 
“ Bank of Kentucky, Louisville, February 14, 1837. 
“THOMAS STEELE, Teller.” 


The defendants denied that the plaintiffs were the owners 
of the bill sued on, and consequently not entitled to receive 
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payment. They further pleaded the failure of consideration, Eastznx Dist. 
that the bagging and rope which they received for it, was so “arch, 1838. 
damaged that they sustained a loss of eight hundred dollars, ur sr at. 
which should be allowed them. enema 
Upon these pleadings and issues, the cause was tried before 
the court. 
The district judge decided, that the evidence was insuffi- 
cient to show a want of consideration; and in answer to the 
objection that the plaintiffs could not recover without showing 
a re-transfer to them of the bill, as by the special endorse- 
ments they had parted with their interest as payees, he was 
of opinion this was not necessary, as it was not put at issue 
by the pleadings. 
There was judgment for the plaintiffs, and the defendants 


appealed. 


Elam, for the plaintiffs, urged the affirmance of the 
judgment of the District Court, and cited the following 
authorities in support of his position. 3 Kent’s Commentaries, 
(ist edition,) page 60, on the Negotiability of Bills of Ex- 
change. Chitty on Bills, 175. 7 Louisiana Reports, 337, 481. 
3 Wheaton, 173. 


R. N. and A. N. Ogden, contra, insisted, that as no 
evidence was offered to prove the endorsement and re-transfer 
of the bill to the plaintiffs, they should have been non-suited. 
1 Martin, N. S., 301, 373. 2 Ibid., 49. 3 Ibid., 291, 392. 
5 Ibid., 14. 6 Ibid., 45. 2 Louisiana Reports, 192. 4 


Tbid., 530. 


Bullard, J., delivered the opinion of the court. 

This is an action by the original payees of a bill of 
exchange against the acceptors, which appears to have been 
regularly protested for non-payment. The signatures are 
admitted, but the defendants deny that the plaintiffs are the 
owners of the bill, or entitled to demand payment. They 
further plead a failure of consideration. 

13 VOL. XII. 
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Fastrnn Distr. On the trial, no objection appears to have been made to 
March, 1838. the reading of the bill of exchange, together with the protest, 
~ in evidence. But it is now contended, that the plaintiffs 


WALLEY 
ccun. warnry, OUght to have been non-suited, because the bill bears the 
The original COdorsement in blank of the plaintifis, and appears to have 


eo been afterwards transferred to the Bank of Kentucky, who 

with their names received payment from them; and that these endorsements 

endorsec in ° ANG 

blank, are enti- Are not set forth in the petition. Whether we regard the 

led to sue and plaintiffs as original payees yet in possession of the bill, or as 

recover from the 7 ’ c / 

acceptor, with- having paid the bank, as endorsers after protest, and thereby 

vo ig subrogated to the rights of the bank, in either case they 

re-transfer,  e- a ng ank, as 

ven when there have a right to recover. The first endorsement was in blank, 

are subsequent al é 2 

endorsers. and the bill with such endorsement, passed by delivery, to 
If the payees 


have continued the bearers. 5 Martin, N. S., 196. 3 Wheaton’s Reports, 


in possession or 9 : ‘ it] 
have endorsed L/o- 3 Kent’s Commentaries, (1st edition,) 60. 


———— We concur with the court below in opinion, that the 
party, and taken ° ° ° 

if a“ under pro- defendants have not proved a failure of consideration. 

test, they are 

equally entitled 

to recover a- Jt is, therefore, ordered, adjudged and decreed, that the 


gainst the accep- , mabye 3 
tors. judgment of the District Court be affirmed with costs. 








WALLEY US. SCHOONER LIBERTY. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


A public armed vessel of a foreign state at peace with the United States, 
while enjoying in a friendly manner the hospitality of our waters, is 
exempt from the jurisdiction of the local tribunals. 

Where the United States has admitted the existence of a civil war between 
any two foreign powers, whether it has already entered into any diplo- 
matic relations with either, or not, must regard both as belligerents and 


sovereign powers. 
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So, while Texas and Mexico were engaged in a civil war, and before the Fasrsrx Distr. 
independence of the former was recognized by the United States: Held, “March, 1838. 


that she was to be regarded as a belligerent and sovereign power, and WALLEY 
U8. 


her armed vessels entitled to the hospitality of our waters, without being adn: examine 


liable to seizure on the part of creditors, in our local tribunals. 


The plaintiff alleges that he furnished supplies, consisting 
of various articles of iron-ware, cordage and ship chandlery, 
for the use of the schooner Liberty, in the months of May 
and June, 1836, then lying in the port of New-Orleans, at 
the special instance and request of her officers. He alleges 
she is indebted to him for these supplies in the sum of seven 
hundred and seventy-five dollars and eighty cents, according 
to an account annexed, for which he has a privileged claim 
on said vessel, tackle, &c., she not having made a voyage 
since, and that her owners are absent from the state. He 
prays that she be seized, together with the tackle, and sold, to 
satisfy his demand. 

Bass intervened, and put in a claim also for a privileged 
debt on the schooner. 

The Republic of Texas appeared by counsel, and averred, 
that said schooner Liberty is its property, and is an armed 
national vessel of the Republic in its service, and is not liable 
to be seized and proceeded against in this way. The counsel 
prayed for the dismissal of the proceedings and suit. 

Upon these pleadings and issues, the case was tried before 
the court. 

The evidence fully established the fact, that the vessel 
under seizure was an armed schooner, in the service of the 
Republic of Texas, then lying in the port of New-Orleans. 

The parish judge considered the whole case as involved in 
the question, “can an armed vessel belonging to a foreign 
nation or government be subject to the jurisdiction of the 
courts of this state ?” 

In an elaborate opinion on the subject, the judge came to 
the conclusion, that according to the principles of interna- 
tional law, as recognized by the Supreme Court of the United 
States, public armed vessels were not liable to seizure in 


Vv. OF mie’’ * "| RRARY 
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neutral waters by the local authorities. 
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Eastern Dist. Judgment of dismissal was rendered, from which the 
Pannen plaintiff appealed. 








WALLEY 
seu. userty. Buchanan, of counsel for the plaintiff, made the following 
points : 

1. The plaintiff’s claim as furnisher of supplies is privi- 
leged upon the schooner Liberty, and a privilege of this 
nature attaches to every vessel, without regard to her 
character. 

2. This privilege is of the nature of the contract, and the 
decision of the court below is unconstitutional, in impairing 
the obligation of a contract. 

3. The authority of H. Lockett, Esq. to represent the 
Republic of Texas, is not shown. A government can only 
be represented in or out of court by a duly accredited agent. 

4. The Republic of Texas has never been recognized by 
the United States. The judiciary has no authority to recog- 
nize the independent or sovereign existence of a foreign state. 


Lockett, of counsel for the Texian Republic, claiming the 
exemption of the schooner from seizure, as a national armed 
vessel in a neutral port, submitted the case on the decision 
and reasons contained in the opinion of the parish judge. 


Bullard, J., delivered the opinion of the court. 
In this case the new Republic of Texas, before its inde- 
pendence was recognized by the government of the United 
States, but while engaged in hostilities with Mexico, and 
treated by our government as a belligerent, interposed a claim 
nadine: for the restoration of the schooner Liberty as a public armed 


ed vessel of a vessel of that power, which had been seized under process 


foreign state, at . ; ; 
a with the Issued from the Parish Court. Its release and restoration 


Tinited States : ratios ee mere 

while enjoying Were decreed, and the seizing creditors appealed. 

in a rnc It appears to be a settled principle of international law, as 
manner e nos- . ‘ P 
pitality of our taught by elementary writers, and recognized by the highest. 


emupt from the Judicial authority of the Union, that a public armed vessel 
jurisdiction of of a foreign state at peace with the United States, while 


the local tribu- wey : na oe : 
nals, enjoying in a friendly manner the hospitality of our waters, 
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is exempt from the jurisdiction of the local tribunals. 
7 Cranch, 116. 

Whether the new state of Texas at the time this claim was 
set up, and before its independence was acknowledged by the 
United States, could be regarded as a sovereign power, and 
entitled to assert such an exemption as is claimed in this 
case, appeared to us at first a question of more difficulty. On 
the one hand, it certainly is not a judicial question, whether 
Texas be or be not a sovereign power; nor is it strictly a 
political question to be settled by a different department of 
the government. On the other hand, it appears equally 
clear, that when the government of the United States has 
admitted the existence of a civil war between any two foreign 
powers, whether it has entered already into any diplomatic 
relations with either, or not, both must be regarded as belli- 
gerents and entitled to all the sovereign rights of war, and 
consequenily may claim from us all the obligations of neu- 
trality. During the protracted struggle between Spain and 
her American colonies, the United States, long before the 
independence of the latter was acknowledged, recognized 
the existence of a civil war, and assumed a neutral attitude 
in relation to the parties as belligerents. In the case of the 
Santissima Trinidada, the Supreme Court of the United 
States held, that all the immunities which may be claimed 
by public ships in our ports, under the Jaw of nations, must 
be considered in such a state of things as equally the right 
of each party to the war, and as such must be recognized by 
our courts, until congress shall pursue a different rule. 
7 Wheaton’s Reports, 283, et seq. 

But it is contended, that the authority of the attorney, as 
agent to represent the new republic is not shown, and that a 
government can only be represented by a duly accredited 
agent. This argument assumes as a principle, that in a 
case of this kind, the sovereign must make himself a party in 
the court of the neutral, and consequently, submit himself to 
its jurisdiction. But in the case of the Exchange first alluded 
to, which was that of a French national vessel, the Supreme 
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Where the 
United — States 
has admitted the 
existence of a 
civil war be- 
tween any two 
foreign powers, 
whether it has 
already entered 
into any diplo- 
matic relations 
with either, or 
not, must regard 
both as belliger- 
ents and sove- 
reign powers. 


So, while Tex- 
as and Mexico 
were engaged in 
a civil war, and 
before the inde- 
pendence of the 
former was re- 
cognized by the 
United States: 
Held, that she 
was to be re- 
garded as a bel- 
ligerent and so- 
vereign power, 
and her armed 
vessels entitled 
to the hospitali- 
ty of our waters, 
without being 
liable to seizure 
on the part of 
creditors, in our 
local tribunals, 
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Eastern Dist. Court entertained the question without requiring the govern- 
March, i838. ment of France to intervene, and proceeded to pronounce its 


BROU 
v8. 
KOHN, 





judgment on a mere suggestion of the attorney general. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 








BROU US. KOHN. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS, 


An order of seizure and sale cannot be sustained, on a judgment which is 


neither alleged or shown to have been recorded, 


So, an order of scizure and sale cannot issue against property in the hands 
of a third possessor, unless the act of mortgage is duly recorded, and 


produced. 


The plaintiff shows, that in May, 1835, she obtained a 
judgment of separation of property against her husband, for 
the restitution of her dotal and paraphernal rights, amount- 
ing to six thousand four hundred and thirty-three dollars, 
with a legal mortgage ; upon which she prayed and obtained 
an order of seizure and sale against certain slaves, in posses- 
sion of the defendant as third possessor. 

The defendant made opposition, and took a rule to set the 
order of seizure and sale aside, on the ground, principally, 
that the order was issued without the production of the 
authentic acts and evidence required by law. 

The judgment of separation was produced, but it did not 
appear to have been recorded. This judgment purported to 
be for the sum of six thousand four hundred and thirty-three 
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dollars, the amount due for the plaintiff’s paraphernal rights, Easterw Dist. 
with mortgages and privileges secured by law. At the foot -March, 1838. 
of the petition she made oath that this sum was due to her, BROU 
and that she had in vain demanded it from her debtor for —,ouv, 
more than thirty days previous to instituting this suit; that 
the property on which she claims to have a mortgage, is now 
in the hands of the defendant, and that she has given him 
notice, more than ten days, that unless he paid the debt, she 
would proceed by seizure of the mortgaged property, etc. 

The parish judge refused to set aside the order of seizure, 
and the defendant appealed. 


Canon, for the plaintiff, insisted that the judgment of the 
Parish Court was correct, and should be affirmed, because 
the judgment upon which the order of seizure and sale issued, 
contained in it a mortgage, and imported a confession of 
judgment. 


J. Slidell, contra. 


1. The order of seizure and sale issued improperly, and 
should have been set aside, because the plaintiff did not show 
that ten days previous notice had been given to the third 
possessor. The judgment of the plaintiff was not recorded. 
This objection is fatal. 7 Martin, N. S., 577. 

2. The record of the suit of Brou vs. Her husband was not 
referred to in the original petition ; it was not subsequently 
offered in evidence, nor could it have been without changing 
the execution to the ordinary process. If this be done, the 
order of seizure and sale must be dismissed. 8 Martin, 
NV. S., 96. 2 Louisiana Reports, 547. 

3. No order of seizure and sale can issue to enforce a 
general mortgage, resulting from a judgment establishing 
the claim of a wife; still less can such a process be resorted 
to, when the judgment was obtained at a period subsequent 
to that at which the third possessor acquired title and posses- 
sion. The defendant is not bound by the judgment, and 
may require proof of the verity of the plaintiff’s claim against 
her husband. 4 Louisiana Reports, 422. 
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Eastern Dist. Martin, J., delivered the opinion of the court. 


March, 18°8. The defendant is appellant from a judgment overruling 
BROU his motion to set aside an order of seizure and sale obtained 
Ral by the plaintiff, for the purpose of having a judgment against 


her husband, for her dotal and paraphernal property, executed 
on certain slaves, the property, and in the possession of the 
defendant. 

One of the grounds relied on, is, that “the facts alleged 
in the petition are not such as to authorize the issuing of an 
order of seizure and sale ;” and it was “issued without the 
production of the authentic evidence required by law.” 

The plaintiff’s mortgage for her dotal property was neces- 
sarily a conventional one, resulting from her contract of 

An order of Marriage. The amount of her claim thereon, and for her 
seizure and sale Haraphernal property, was liquidated by the judgment which 
tained, on a she obtained against her husband. The marriage contract 
judgment which ° , 

was not produced, and the order was claimed on the judg- 


is neither alle- 
ged or shown to : : > : , 
Fave. been re. Ment only, which is neither alleged, nor shown to have been 
corded. recorded. 

So, an order The Civil Code (3314) provides, that mortgages (conven- 
of seizure and ,: + yes ‘ . rit aaa : 
sale eannot issue “onal or judicial) are only allowed to prejudice third persons, 
against property when they have been publicly inscribed on records kept for 
in the hands o : : ; 
athird possessor, that purpose. In the case of Sinnott vs. Michel, 7 Martin, 
unless the act of : 
saatanesiadale N. 8., 377, we held, that ‘an order of seizure and sale can- 
a and not issue on property in the hands of a third person, unless 

on the production of an act of mortgage, duly recorded.” 
The parish judge, in our opinion, erred in overruling the 


motion. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided and 
reversed, and that the order for seizure and sale be set 
aside ; the plaintiff and appellee paying costs in both courts. 


OF THE STATE OF LOUISIANA. 


COLSSON VS. CONSOLIDATED ASSOCIATION BANK. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In an action by the wife, to rescind her renunciation of her right of 
mortgage, on the ground that the debt secured did not accrue to her 
advantage, the judgment of separation of property from her husband 
will only be received rem ipsam. She must prove her claim aliunde, 

Evidence of the contents of letters, having no relation to the allegation 
in the pleadings, will not be received. 

A paper containing an amicable demand in writing, by the plaintiff, is 
inadmissible in evidence, when it is so manufactured by him as to corro- 


borate some of the material allegations of the demand. 


In relation to matters en pais, a general allegation will entitle the party to 
introduce his evidence, unless the adverse party calls for particulars; but 
when an authentic act is attacked, the nullities, informalities or fraud, 
must be specially alleged. 

So, where the wife sued to annul an act, in which she renounced her right 
of mortgage in favor of her husband’ sereditor, on general allegations 
of informalities, deception and error, she was precluded from introducing 


evidence, to show that the act was not read to her. 


This is an action instituted by the wife of P. R. Colsson, 
to annul an act of renunciation, in which she renounced her 
right of mortgage, in favor of the Consolidated Association 
Bank, to secure a debt due by her husband. 

The plaintiff alleges, that on the 8th of May, 1834, her 
husband mortgaged his property, to secure a large sum due by 
him to the bank, in which act of mortgage she concurred, 
and renounced her privileges and mortgages secured to her 
by law, on the property of her husband, for the restitution of 
her dotal and paraphernal property. 

She further shows, that her husband’s affairs are much 
embarrassed, so as to endanger her right, and that she has 
sued to be separated in property from him, and have allowed 
to her the sum of six thousand six hundred and thirty-one 
dollars, ninety cents, which he justly owes. 
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She expressly alleges, that the act of renunciation signed 
by her the Sth of May, 1834, is null and void, as being pro- 
hibited by law, and also because there was error in the 
motive, and error of fact, and that the president and direc- 
tors kept her in error as respects her husband’s affairs ; that 
some of the material requisites of law have not been complied 
with, and that the defendants knew at the time, her husband 
was insolvent, and concealed the fact from her, which 
amounts to a fraud on their part, &c. She prays that said 
act be declared null and void, and that it be cancelled. 

The defendants pleaded a general denial, and denied 
specially the allegations of fraud and deception. 

On the trial, the plaintiff offered a witness to prove that 
the act of renunciation had never been read to her, which 
was objected to by the defendant’s counsel, and sustained by 
the court, on the ground, that the allegations were too gene- 
ral and indefinite to let in evidence against an authentic act. 
The plaintiff by her counsel excepted. A paper purporting to 
contain the amicable demand, made by the plaintiff on the 
defendant, before instituting the suit, was next offered in 
evidence by the plaintiff, with a view that it might concur 
in correborating some of the material allegations of the 
demand ; it was rejected by the court, on the opposition of 
the defendant, and the plaintiff’s counsel excepted. 

The plaintiff also offered to prove the contents of two 
letters sent from the cashier of the bank, for the plaintiff to 
sign, relative to a discontinuance of her suit, which were 
rejected as having no relevancy, and a bill of exceptions 
taken. She likewise offered the judgment of separation of 
property from her husband, which was objected to as evi- 
dence of the amount claimed by her, and therefore inadmis- 
sible. The court received it rem ipsam, i.e. that such a 
judgment was obtained, and its opinion was excepted to by 
the plaintiff. 

In the next place, the plaintiff offered the president of the 
bank as a witness, to show it had been mismanaged, &c., 
which testimony was rejected and excepted to. 
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Again, a witness was produced to prove, that at the time Eastern Dist. 


the act of mortgage was executed, P. R. Colsson was insol- 
vent; to which the defendant’s counsel objected, on the 
ground, that the cause of action of giving a preference to 
the defendants over other creditors, was prescribed by the 
article 1982 of the Louisiana Code, which prescription is spe- 


- cially pleaded. The court admitted the testimony, and the 


defendant’s counsel took his exceptions. 

Finally, when the cause was about to be submitted to the 
jury, the court charged, that the renunciation of a married 
woman of her legal mortgage, for the restitution of her para- 
phernal property, was not binding on her, and that the pro- 
visions in the charter of the Consolidated Association Bank, 
which authorizes married women to obligate themselves for 
and with their husbands, was not applicable to the renuncia- 
tion of the plaintiff in the present case, &c. To the whole of 
the charge the defendants excepted. 

The jury returned a verdict for the defendants, consider- 
ing the act of renunciation valid. 

The plaintiffs counsel moved for a new trial, on the 
ground, that the charge to the jury was an unprecedented 
innovation on practice, and contrary tolaw. 2. That it was 
misconstructive of the true meaning of the law on this sub- 
ject, and referred to laws not applicable. 3. The court 
improperly refused to admit legal evidence; and 4. The 
verdict is contrary to law. 

The application for a new trial was overruled ; and from 
judgment confirming the verdict, the plaintiff appealed. 


Fourchy and Magnin argued to have the judgment reversed, 
on the various grounds set forth in their bills of exception, 
and motion for a new trial. 


Derbigny and Roselius, contra. 


Martin, J., delivered the opinion of the court. 
The plaintiff is appellant from a judgment, which rejects 
her pretensions to have renunciation of her tacit mort- 
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gage on the property of her husband (in favor of the 
association) set aside. 

She contended, that the renunciation was void by the 
sole effect of law, as she derived no benefit from the debt of 
her husband to the association ; that there was error in the 
motive, and nature, and object of the renunciation, and error 
of fact, and that the defendants have purposely kept her in 
error ; that her renunciation was not accompanied with the 
requisite formalities of law; that her husband at the time 
was insolvent, to the knowledge of defendants. 

The facts were found against the plaintiff, by the jury. 
Her counsel has contended, the District Court erred in 
rejecting witnesses offered by her to prove instances of mal- 
administration, and ill management of the affairs of the 
association ; in rejecting the record of the suit in which she 
obtained a separation of gdods from her husband, offered to 
establish the amount of her claim against him; in rejecting 
a witness offered by her, to prove that he had tendered to 
plaintiff copies of two letters, the originals of which were in 
the hand writing of an officer of the corporation ; in reject- 
ing a copy of her amicable demand ; in rejecting witnesses, 
by whom the plaintiff meant to prove that the act of renun- 
ciation had not been read to her, as stated therein. 

We are unable to discover in what manner she expected 
to avail herself of the proof of mal-administration. 

The judgment of separation was admitted, to establish 
rem ipsam ; id est, that the separation was decreed. The 
plaintiff was bound to prove the extent of her claim aliunde. 

The copies of the letters had no relation to any allegation 
in the petition, and evidence of their contents was properly 
rejected. 

The amicable demand was offered on a suggestion that it 
might concur in corroborating some of the material allega- 
tions of the demand. As this document was manufactured 
by the plaintiff herself, she could not be permitted to avail 
herself of it. 

The District Court correctly observed, (in refusing to 
admit witnesses to prove that the act of renunciation had not 
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been read to the plaintiff,) in the case of allegations of mat- Eastern Disr. 


ters in pais, a general allegation will be sufficient to entitle 
plaintiff to introduce evidence, unless defendant has excepted 
and called for particulars ; but in the case of an authentic 
act, judgment, etc., the special informalities or grounds of 
fraud must be alleged, and cannot be offered under a mere 
general allegation of fraud, or want of formalities. 

Her counsel has complained of the charge of the judge, 
as unprecedented, an innovation on our rules of practice, 
misconstructive of the true meaning of the law, and refer- 
ring to laws not applicable to the case. No bill of exceptions 
was taken to the charge, but the grounds now taken were 
unsuccessfully urged in the District Court, on a motion for a 
new trial. They are endeavored to be supported here, by a 
recurrence to several facts of the charge. On close attention 
they have made no greater impression upon us, than on the 
judge, a quo. 

On the merits, we are satisfied of the correctness of the 
verdict. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








LEVY vs. JACOBS ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The syndic is not discharged by the homologation of the tableau of 
repartition, when the judgment is silent as to his discharge, although he 
prayed for it. As long as any thing remains to be done, the functions 


of the syndic continue. 
A cession made by an insolvent debtor, transfers all his property and rights 


to his creditors, both as to that which is placed on his schedule, and that 


which is not. 
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Eastern Dist, Where the vendor, having received one-third of the price, seeks a rescission 
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of the sale, on account of the non-payment of the remaining two-thirds, 


he must refund or tender the sum paid, before he can recover. 


The plaintiff instituted this suit against Samuel Jacobs, to 
rescind a sale of one-third undivided part or interest in thir- 
teen squares or lots of ground, in the lower part of the city 
of New-Orleans. The sale was made in April, 1832, and 
in September, 1836, the defendant having failed to pay more 
than one-third part of the price, and after he became insol- 
vent, the plaintiff sued for a rescission of the sale, without 
tendering or offering to refund the sum he had received in 
part payment. 

The syndic of Jacobs’s creditors intervened and claimed all 
the property rights and credits of Jacobs, for the use and 
benefit of his creditors. He alleged that this property was 
unknown to him before this suit, as it had not been put in 
the schedule of the insolvent. 

The syndic further shows, that the plaintiff well knew of 
the failure of the defendant, and of his appointment as syndic 
of the creditors, but he never made known his claim, or 
called on him for payment of the balance of the purchase 
money still due, which it would have been the interest of the 
creditors to pay, as the property had increased in value. He 
prayed that the property be delivered tc him, for the benefit 
of all the creditors, &c. 

Upon this issue the case was tried. No demand had ever 
been made on the syndic, for payment, by the plaintiff. 

The parish judge was of opinion, that as Jacobs had not 
complied with his obligation by paying the price, the plain- 
tiff was entitled to a rescission of the sale, according to arti- 
cle 2539 of the Louisiana Code, and Mortee vs. Roach’s 
Syndic, §, Louisiana Reports, 81. 

Judgment was rendered, rescinding the sale, and decreeing 
the whole property to the plaintiff, on his refunding to the 
syndic of the creditors of Jacobs, the sum which had been 
paid by the latter, as part of the price, and that the syndic 
pay the cost. The latter appealed. 
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Preston, for the plaintiff. 

The syndic cannot intervene in this case, because it will 
be seen in the record of the proceedings of Jacobs against his 
creditors, that the syndic was discharged. This discharge 
appears from the judgment homologating his tableau of dis- 
tribution, in June, 1835. He remained in court after that 
period, only to pay over the funds in his hands. 3 Martin, 
589. 1 Martin, N. S., 10. 2 Louisiana Reports, 289. 

2. The seller has a right to have the sale rescinded, unless 
the price be paid. A part payment will not be sufficient. 
Mortee vs. Roach’s Syndic, 8 Louisiana Reports, 81. 

3. The syndic could in no way prevent a rescission, than 
by tendering the price, and completing the obligation of the 
purchaser. He was put in delay by the suit to which he 
has made himself a party. Louisiana Code, 1905. 


Schmidt, contra, insisted that the parish judge erred, and 
that his judgment should be reversed : 

1. Because the evidence shows that no demand was made 
of the syndic, who, by the surrender of the property of the 
insolvent, became vested with all his rights, of which he 
could not be divested, except by a suit against the creditors. 
Morgan vs. His Creditors, 7 Louisiana Reports, 60. McIntire 
vs. Whiting, Ibid., 271. 

2. Because the inferior judge has improperly applied the 
doctrine of Mortee vs. Roach’s Syndic, which so far from 
sanctioning the position taken in the judgment, expressly 
recognizes the reverse. See that case, 8 Louisiana Reports, 81. 

3. Because syndic was never put in mora, which was 
requisite, if it be true that the rights of the insolvent became 
vested in him. 


For all which reasons, judgment of inferior court should 
be reversed. 


Carleton, J., delivered the opinion of the court. 

This suit was instituted in September, 1836, for the 
rescission of the sale of one third part of thirteen squares of 
ground, sold by plaintiff to the defendant, who failed to make 
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the second and third payments on the price, when they 
became due. 

The defendant had previously called a meeting of his cre- 
ditors, and in July, 1834, surrendered all his property for 
their benefit, but made no mention in his schedule of the 
land bought of the plaintiff. Their syndic, Peter Conrey, 
being advised of the institution of the suit, for the rescission 
of the sale, intervened, in July, 1837, and claimed the land 
in behalf of the creditors, on complying with the conditions 
of the contract towards the vendor. 

The court rendered a decree, rescinding the sale, and 
restoring the possession of the property to the plaintiff, on 
his paying the syndic the portion of the price he had already 
received. The syndic appealed. 

For the plaintiff, it is first insisted, that the syndic was 
discharged, by filing his tableau and account of administra- 
tion, in May, 1835, and could not therefore act any longer 
for the creditors. 

We think differently. It is true, the syndic, in his petition, 
to which he annexed his tableau of repartition, prays for a 
discharge from his trust, but shows, at the same time, that 
he had not fully and finally administered the effects surren- 
dered; and the judgment of the court homologates the 
tableau, but is silent as to the discharge. As long, there- 
fore, as something remained to be done, the functions of the 
syndic necessarily continued. 

It appears to us, that the cession made by the insolvent, 
transferred to the creditors his right to the third part of the 
land in question, as fully as any other property he possessed, 
and that his omission to mention it on his schedule, cannot 
prejudice them. 

It is furthermore contended for the plaintiff, that the 
creditors could not prevent the rescission of the sale, except 
by tendering the sum due on the remaining instalments of 
the price; while, on the other side, it is insisted, that the 
plaintiff should have taken the first step, and tendered the 
portion of the price already paid by the insolvent, before he 
could demand the rescission. 
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We think this latter position correct. The contract 
between the vendor and vendee was reciprocal; a part of 
the price had been paid, and the property vested in the pur- 
chaser, whose rights were ceded to his creditors; and the 
vendor could not avail himself of any benefit resulting from 
his engagement, until he had previously refunded or ten- 
dered the portion of the price already received. 

The case of Mortee vs. Roach’s Syndic, cited and relied on 
in argument, differs from this in one material fact; there, no 
part of the price of the slaves were paid, while in the case 
before us, one-third of the purchase money had_ been 
received before the rescission was claimed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided and reversed ; that 
Peter Conrey, as syndic of the creditors of the defendant, 
recover one-third part of the thirteen squares of ground, men- 
tioned in the plaintiff’s petition ; that he place said plaintiff, 
as a privileged creditor, on the tableau of repartition, for the 
sum of six hundred and. thirty-six dollars and sixty-six and 
two-third cents, the balance due on the price, with interest ; 
that is, for the sum of three hundred and eighteen dollars 
and thirty-three and one-third cents, with interest from 2d 
of March, 1834, until paid $ and three hundred and eighteen 
dollars and thirty-three and one-third cents, with interest 
from 2d of March, 1835, until paid ; and it is further ordered, 
that the plaintiff and appellee pay costs in both courts. 
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v8. LANGLEY’S HEIRS US. LANGLEY’S EXECUTORS. 
LANGLEY’S EXRS, 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF EAST BATON 
ROUGE. 


A nuncupative will, to be valid, must be dictated, and written by the notary 
as dictated, in the presence of three witnesses residing in the place, &c., 
and then read to the testator by the notary, in the presence of the 
witnesses, 

So, where one of the witnesses was nol present when the will was dictated, 
but it was read to the testator by the notary, in the presence of all the 
witnesses, and they all signed with the testator and notary: Held, that 


the will is a nullity. 


| This is an action instituted by the heirs and legal repre- 
| sentatives of George Langley, deceased, to set aside his last 
will and testament, executed in the nuncupative form, by 
notarial act, in the parish of East Baton Rouge. 

The plaintiffs allege, that the will is null and void, on 
several grounds, among which are, that the testator was not 
of sound mind, and in a condition to make a valid disposition 
of his estate ; that the will was not dictated by the testator, 
and received by the notary, in the presence of three wit- 
nesses residing in the place; nor was it read to the testator 
in the presence of the witnesses. They pray that the will 
be annulled and set aside ; that the executors be directed to 
deliver up to them the entire estate of the deceased, and that 
they be confirmed in their rights thereto, as legal heirs. 

The executors admitted the plaintiffs were collateral 
relations of the deceased, but that the latter died without 
having any forced heirs, and had made a valid disposition of 
his property by will, which they averred was also valid, and 
should be maintained. 

It appears that George Langley made a nuncupative wilil 
before a notary and three witnesses, in the parish of East 
Baton Rouge, the 23d of December, 1836, in which he 
appointed T. W. Bird and Dr. C. B. Bonney his testamen- 
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tary executors, and gave each of them a slave as a legacy ; Eastenn Dist, 


he also directed, that fifteen of his slaves be emancipated 
immediately on his death, and that they receive all his per- 
sonal property. 

The validity of the will at last turned on the single ques- 
tion of witnessing it, as stated in the opinion of the court, 
which follows. 

The judge of probates came to the conclusion, that tli 
will was good and valid in point of form, and that it had 
previously been duly admitted to probate, contradictorily with 
an attorney representing the absent heirs, &c. Judgment 
was rendered sustaining the will, from which the plaintiffs 
appealed. 


Winthrop, for the plaintiffs and appellants, contended, that 
the will of G. Langley was null, as shown by the testimony. 
It is clearly proved that Larguin, one of the witnesses, was 
not present when the will was dictated by the testator, and 
received by the notary. It is true, he signed with other wit- 
nesses; but the law requires the will should be dictated by 
the testator, and wrilten as dictated, in the presence of three 
witnesses, &c. Louisiana Code, 1571. 


A. NM. and R. NM. Ogden, for the defendants, urged, that 
as the third witness was present with the others, when the 
notary, in an audible and distinct voice, read the will to the 
testator, who declared to the notary and the witnesses that 
it was his will; this was sufficient to prove its validity. The 
Witnesses were all present at the reading and signing, and all 
heard the testator declare it was his will. 

2. The plaintiffs, by attacking the will on the ground of 
insanity of the testator, virtually admitted it to be his will, 
and could not urge technical objections to its form. 

3. The will being clothed with all the formalities required 
by law, could only be questioned by attacking the genuine- 
ness of its execution. 9 Martin, 90. 

4. The will having been admitted to probate, by a compe- 
tent court, it must have effect, until annulled by a direct 
action of nullity to set aside the judgment of the Probate 
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Court, on the ground that it had been rendered on a false or 
forged will. Code of Practice, 607. 5 Martin, N. S. 


LANGLEY’S HEIRS 6 Ibid., 622. 
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5. The will bequeathed freedom to certain slaves. They 
had an interest under the will to maintain it, as the object of 
this suit is to reduce them again to slavery, and take them 
out of the guardianship of the executors. It is, therefore, a 
fatal objection to the suit, that they were not made parties. 
3 Louisiana Reports, 170. 5 Ibid., 105. 6 Ibid., 51. 

6. Slaves are permitted to appear in court as plaintiffs or 
defendants, when their right to freedom is in question. 
Code of Practice, 103 and 114. 

7. The executors are not the proper or legal representa- 
tives of the slaves, to defend their rights under the will. 
3 Louisiana Reports, 176. 


Carleton, J., delivered the opinion of the court. 

This action is brought to set aside the nuncupative will, 
by public act, of George Langley, deceased, and to recover 
the personal and real property of his succession, which is 
alleged to be in the possession of his testamentary executors, 
the defendants. 

The plaintiffs, who are the presumptive heirs of the 
deceased, alledge the will to be null and void, as follows : 

Ist. That the testator was insane at the time of its 
execution. 

2d. That it “was not declared by the testator, and 
received by the notary, in the presence of three witnesses, 
residing in the place, as the law directs, nor was the said 
will read to the testator by the notary, in the presence of the 
witnesses, as the law directs.” 

The Probate Court, by its decree, sustained the validity of 
the will, and the plaintiffs appealed. | 

The first point having been abandoned at the trial, the 
controversy is made, by the pleadings, to turn entirely upon 
the second. 

Isidore Languin, one of the three subscribing witnesses to 
the will, states, “that he was not present when the will was 
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dictated by the testator to the notary public. Witness, and 
the other two witnesses to the will, viz: Mailliard, senior, 
and J. Mailliard, were all present when Mr. Crawford, the 
notary public, read the will to Mr. Langley, and when Mr. 
Langley and the notary, and the other witnesses, signed the 
same, and they were all present when witness signed the 
will. Being asked whether Mr. Langley acknowledged the 
will to be his will, answered that he did.” 

The article 1571 of the Louisiana Code, declares, “ that 
nuncupative testaments by public act, must be received by a 
notary public, in presence of three witnesses, residing in the 
place where the will is executed, or of five witnesses not 
residing in the place. This testament must be dictated by 
the testator, and written by the notary as it is dictated.” 

What then is to be received by the notary? The law 
answers the question : the testament, not already written, for 
the notary is required to write it himself. It is then plain, 
from the nature of the act to be performed, and as the word 
nuncupative, in its etymology, imports nuncupo, to pronounce, 
that the testator declares his intention in words, which are 
committed to writing as they are uttered: that is to say, the 
testator dictates his will, and the notary writes what is so 
The law adds, it 
must then be read to the testator in presence of the witnesses. 

The legislature has thus provided a double safeguard for 
the faithful execution of wills, by requiring they should be 
dictated in presence of three witnesses, to whom they are 
then to be read, that it may appear they were truly written 
as dictated. 

The opinion here expressed, is in harmony with that 
entertained by this court, as far back as the year 1813, 
under the provisions of the old code, which have been copied 
verbatim into the’ Louisiana Code of 1825. 
Reports, 167. 

It does then appear to this court, that as there were but 


dictated, in presence of three witnesses. 


3 Martin’s 7 
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A nuncupative 
will, to be valid, 
must be dictated 
and written by 
the notary as dice 
tated, in the pre- 
sence of three 
witnesses resi- 
ding in the place, 
ete., and then 
read to the testa- 
tor by the notary, 
in the presence 
of the witnesses. 


So, where one 
of the witnesses 
was not present 
when the will 
was dictated, but 
it was read to 
the testator by 
the notary, in the 
presence of all 

e witnesses, 
and they all 
signed with the 
testator and no- 
tary : Held, that 
the will is a nul- 


two witnesses present, at the dictation of the will, the lity. 


requisites of the law have not been complied with, and that 
the will is a mere nullity. 
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It is, therefore, ordered, adjudged and decreed, that the 


_March, 1838. judgment of the Court of Probates be reversed ; and pro- 


i STATE 
vs. 
JUDGE MORGAN, 


ceeding to render such judgment as ought to have been ren- 
dered by the court below, it is further ordered and decreed, 
that the last will and testament of George Langley, deceased, 
be, and the same is hereby declared null and void ; that the 
probate thereof be set aside ; that the letters testamentary, 
granted under said will to the defendants, be revoked ; that 
said executors account to the plaintiffs for the property and 
effects of the estate of said deceased, that may have come to 
their possession or under their control, and that the costs in 
both courts be borne by the estate. 








STATE US. JUDGE MORGAN, 
APPLICATION FOR A MANDAMUS, 


A mandamus will not lic to the judge of a District Court, commanding him 
to take jurisdiction, and try a case which he has sent to the Probate 
Court, on a plea to his jurisdiction. 

An appeal lies against a judgment sustaining a plea to the jurisdiction of 
the court; and also, when it contains an order remanding the case to 
another court. 

This case comes before the court on an application for a 
mandamus, directed to the Hon. Thomas Gibbs Morgan, 
judge of the third judicial district, commanding him to take 
jurisdiction of, and try a certain cause, which he had sent to 
the Probate Court. 

The petitioner, Thomas Richey, states that the succession 
of Ruth Crosby was opened in the parish of East Baton 
Rouge, and is administered by the parish judge; that the 
succession is indebted to him, and payment being refused, 





| 
| 
| 





OF THE STATE OF LOUISIANA. 


119 


he instituted suit in the Probate Court, and in pursuance of Eastern Dist. 


law, the judge recused himself and transferred the suit to the 
District Court for trial. 


March, 1838. 


STATE 


The judge of the eighth district presided at the trial, and sues monoaw. 


gave judgment for the petitioner, but granted a new trial. 

At the next term, the judge of the district presided, and a 
plea to the jurisdiction of the District Court being filed, it 
was sustained by the judge presiding, and the cause was 
remanded to the Court of Probates. The probate judge 
admitted an agreement to be entered, that the cause should 
be reinstated in the District Court. 

The judge of the eighth district again presided, and 
rendered judgment in favor of the petitioner, overruling the 
plea to the jurisdiction, but granted a new trial. 

At the succeeding term the cause came on to be tried 
before the judge of the district, who decided he was without 
jurisdiction ratione matere, and again remanded the case to 
the Court of Probates. 

On this state of the case, the petitioner by his counsel, 
applied for a mandamus. 

The district judge, in answer to the rule to show cause 
why the mandamus should not issue, replied that he was of 
opinion the Probate Court was the proper jurisdiction, and 
that although the probate judge was administrator of the 
estate sued, he had not such an interest in the matter as to 
recuse himself, or render him incompetent to decide the case. 


Elam, for the petitioner contended : 


1. The probate judge being the administrator of the 
estate, and recusing himself, suit had to be brought in the 
Probate Court, and transferred to the District Court. 
Session Acts of 1831, page 100. 

2. If the District Court was not seized with jurisdiction, 
the only order which it was competent to render, was to 
remand the case to the Probate Court, where it properly 
originated. 7 Martin, N. S., 105. 

3. If the District Court erred in remanding the cause, that 
error cannot be corrected by an appeal. 3 Martin, 182. 
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Eastern Dist. Code of Practice, article 565, 566. Hence, unless we are 
March, 1858. heard on the rule, we are without a remedy. 


STATE 4. Appeals can only be asked of the court that has ren- 
VS. . re . . , ‘ 
super monean, “Cred the judgment ; remanding a cause is not.a judgment ; 


therefore an appeal could not be granted in this case. Code 
of Practice, article 573. 


Martin, J., delivered the opinion of the court. 


This is an application for a mandamus to the district 
judge of the third district, before whom the present suit, 
which is against the judge of probates of the parish of East 
Baton Rouge, (as administrator of a small estate which he 
administers under the article 1178 of the Louisiana Code,) is 
pending. 

The suit having been originally brought in the Court of 
Probates, was transferred to the District Court, under the act 
of March, 1831. <A plea to the jurisdiction of that court 
having been sustained, the cause was ordered to the Court 
of Probates. On these facts, the plaintiff prays that a man- 
damus may be issued, commanding the district judge of the 
District Court, to try this cause agreeably to law, or show 
cause to the contrary. 

This certainly cannot be done, until the judgment sus- 
taining the plea to the jurisdiction be reversed ; and this 

A mandamus cannot be done by this court, until the case is regularly 


will not lie to 


a —— brought before us on an appeal. It is urged, that this court 
istrict ourt, ; ‘. 
commanding — has decided, that no appeal lies on an order for the removal of 


him ‘to take ju- ; : cecal ; 

risdietion, and * cause to another court. In that case, the district judge 

ned “oo having been of counsel, recused himself, and ordered the suit 
e has sent to the : festa ili 

Probate Court, to be removed for trial to the adjoining district. An appeal 

on a plea to his 1.: . . ie 

jertallation. being taken, this court held, that it could not be receit ed, as 
Anappeallies the order appealed from was not a judgment or decision. It 

against a judg- . . : , : 

ment. sustaining had not altered the situation of the suit, for it was to be 

—_— - - removed in statu quo; it decided nothing, for whatever 

risdiction of the : ; : 

court, and also, questions it offered, remained untouched. 


when it contains ‘The case under consideration is a very different one. The 


eT ae District Court has given judgment on a plea to its jurisdic- 
court. tion ; this judgment is certainly appealable from, and is not 
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less so because it contains an order for remanding the cause Eastenx Dist. 
to the Court of Probates. The plaintiff appears to us to arch, 1838. 
have mistaken his remedy, and the mandamus must be ory 


v8. 
refu sed. HIS CREDITORS. 








ORY US. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT FOR THE 
PARISH OF ST. JAMES, THE JUDGE OF THE FOURTH PEESIDING. 


Where a tableau of distribution is filed by the syndics, fixing the rank and 
right of the creditors and is homologated, it becomes res judicata, and no 
subsequent alterations or other claims can be allowed in a second tableau 


filed by the syndics. 


In this case the syndics of the creditors of the ceding debt- 
or, filed two or three accounts and tableaus of distribution. 
The first was filed the 14th April 1854, with an amendment, 
in October, 1834. These tableaus were homologated and 
confirmed by judgments of both the inferior and Supreme 
Courts. On the 21st of October, 1835, the syndics filed ano- 
ther tableau of distribution, which gave rise to the present 
controversy. 

Bergeron and others made opposition on various grounds, 
and particularly to several items of the account which were 
not presented and placed on the tableaus which had been 
homologated, on the ground that the judgment homologating 
the first tableau, was res judicata, and settled the rights and 
rank of the creditors. ‘The opposition was sustained in part, 
some of the objectionable items stricken out, and the tableau 
amended accordingly. The syndics appealed. 


Deblieuz, for the syndics and appellants, insisted that the 
rejected items were correct and should be allowed. 


J. Seghers, contra, contended that so far as the judgment 
went to strike out the items opposed, it was correct, hecause 
16 VOL. XII. 
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Eastern Dist. they were precluded by the former judgment homologating 
March, 1858. the accounts and fixing the rank and rights of all the cre- 


oRY ditors. These items were not mentioned in the former 


V8. 


nis crepitors, @CCcounts. 


2. The appellees have prayed to have the judgment 


appealed from, corrected, by rejecting various items put 


Where a ta- 
bleau of distri- 
bution is filed 
by the syndics, 
fixing the ran 
and rights of the 
creditors, and is 
homologated, it 
becomes res ju- 
dicata, and no 
subsequentalter- 
ations or other 
claims can be al- 
lowed in a se- 
cond tableau fi- 
led by the syn- 
dics, 


down in the account for allowances of interest by the syndics 
on their own debts, and for commissions. These are illegal 
and should be striken off. 3 Louisiana Reports, 532, et seq. 


Martin, J., delivered the opinion of the court. 

Bergeron and other creditors of the insolvent filed several 
oppositions toa tableau of distribution, prepared by the syn- 
dics. Some of these objections were sustained, and the rest 
rejected. The syndics appealed, and the opposing creditors 
and appellees have prayed that the judgment may be so 
amended, as to sustain the rejected oppositions. 

It appears to us, that the District Court did not err. A 
judgment of that court, homologating a former tableau of 
distribution was affirmed by this. 8 Louisiana Reports, 529. 

The opposition sustained, related to an allowance of inter- 
est on certain notes of the insolvent, due to the syndics, and 
to certain disbursements of one of them, and his commission 
on certain endorsements. 

The District Court correctly concluded these items were 
not authorized, no mention thereof whatever being made in 
the account homologated, which forms res judicata, as to the 
rights of the several creditors, on the proceeds of all the 
property surrendered. 

The rejected oppositions related to charges of interest at 
the rate of ten per cent. instead of five. The objection was 
overruled, it appearing from the account filed, the tableau 

homologated, and an act of mortgage produced, that interest 
had been stipulated at ten per cent. 


It is, therefore, ordered, adjudged and decreed, that. the 
judgment of the District Court be affirmed with costs. 
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SEYMOUR VS. BOURGEAT ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 
PARISH OF POINT COUPEE, THE JUDGE OF THE SECOND PRESIDING. 

In the settlement of the estates of deceased persons, all the property to 
which the deceased had any right or claim may be sold. A third party 
cannet arrest the sale by injunction, on pretence that he is the true 
owner, and in possession. 

The law recognizes the sale of litigious rights, and courts have no power 


to prevent it. 


The plaintiff alleges that he is the owner of a tract of 
Jand in the parish of Point Coupee, containing 2015 acres, 
which was originally granted by the Congress of the United 
States to General Lafayette, in 1824. He further shows, 
that he now is and has been ever since he became the 
owner, in the peaceable enjoyment and possession thereof ; 
and that, notwithstanding all this, the land has been adver- 
tized for sale, by the probate judge, as part of the succession 
of Joseph Bourgeat, deceased, in violation of his rights, ete. 
Wherefore, he prays for an injunction to restrain and stop 
said sale. An injunction was granted accordingly. 

The counsel for the representatives of Bourgeat’s -estate, 
moved to dissolve the injunction on several grounds ; but 
principally, that from the plaintiffs own showing if he was 
the owner, the sale would be a nullity, and there was 
nothing to enjoin; and that there is no sufficient legal 
allegation in the petition to authorize an injunction. 

The district judge presiding dissolved the injunction, and 
the plaintiff appealed. 


Mitchell, for the plaintiff and appellant. 
Bradford and Johnson, contra. 


Martin J., delivered the opinion of the court. 


The plaintiff obtained an injunction to stay the sale of a 
tract of land, of which he alleges himself to be the owner 
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Easterx Dist. and in possession, advertised by the Court of Probates, as 
March, 1858. part of the estate of Bourgeat, whose heirs being made 
porns parties, prayed for the dissolution of the injunction which 
” was ordered, the district judge being of opinion that “a 
LESASSIER. E ee = ‘ . A 
party has no right to enjoin proceedings by which his rights 
cannot be affected ; being in possession of the property, the 
advertizing or even selling it by the Court of Probates, could 
In the settle- ; j : ; : re 
ment of the e- not divest him of his possession, nor disturb his title. Should 
states of decea- , . ere} 
sed persons, all @ Sale be effected, and the purchaser attempt to exercise 
wer property to rights of ownership or possession, it would then be time 
which the decea- . . . ; 
sedhadanyright enough to invoke the aid of the court. This sale might 
or claim may be ‘ eis ee ene ee ee ee 
sold. A third BeVer be made, nor any eviction or disturbance experienced. 
Pe eng «Tt appears to us the District Court did not err. In settling 
est the sale by ; as 
injunction, on the estate of a deceased or insolvent person, it is often con- 
re 2 ha I 2 e . . . . . 
Pr he tae swe, Venient not to wait until contested claims against parts of it 
er, and in pos- may be enforced by a suit. In such cases, the rights of the 
session. wagthgipres ans = ; 
The law re- estate are alone sold. The Civil Code recognizes the sale of 
=. the litigious rights, and the courts have no authority to prevent 
Sale of litigious , oh: ’ - 
rights, and it. Louisiana Code, 2623, 3522, No. 22. 
courts have no 
power to pre- ; 
vent it. It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed with costs. 


ARNOUS US. LESASSIER. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE OF THE DISTRICT PRESIDING, 


An injunction to restrain the sale of a plantation under a fieri facias, 
because all the contiguous tracts of land adjoining, are not included in 
the advertisement as necessary to its cultivation, etc., will not be sus- 
tained. Nor is it ground for an injunction that the plantation was des- 


cribed as a tract of land, when it is shown to be cultivated as @ cotton 


and sugar estate. 
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The amount of damages to be decreed on the dissolution of an injunction, Eastern Distr. 
March, 1838. 





is within the discretion of the Court, under the provisions of the act 


of 1831. ARNOUS 
v8. 
The law allows ten per cent. interest on the dissolution of injunctions, but LESASSIER, 


the court wi!l not give it, when it is not prayed for by the party. 


The plaintiff, as tutor, etc., caused a writ of fieri facias to 
issue against the defendant, and was levied on a sugar plan- 
tation which was advertised for sale. The advertisement 
was dated the 15th June, 1837, describing the premises as 
a tract of land, etc., exposed for sale on the 17th day of July 
following, etc. 

The defendant prayed for and obtained an injunction 
against the sale on the ground: Ist, that the value of the 
tract of land seized, would be very much depreciated by 
selling it separate from several adjoining tracts of woodland, 
necessary to carry on the business of sugar making ; and 
that in fact they were all considered as making but one 
plantation, and had been previously alienated and sold 
together ; that the advertisement although dated the 15th, 
was not published until the 17th June, leaving -but twenty- 
nine days as the time of publication ; and that it is vague 
in the description, being described as a tract of land, when 
in fact it contains sugar works, and a good crop of sugar, 
cotton and corn, growing. 

The plaintiff moved to have the injunction dissolved for 
insufficiency of the bond ; but mainly because there was no 
legal cause set forth, and that it had issued wrongfully. 

The district judge on hearing the case, dissolved the 
injunction, from which judgment the defendant appealed. 


Labauve, for the appellant. 
Davis, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiff is appellant from a judgment dissolving an 
injunction staying the sale of a plantation of his, seized on a 
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Fastenn Dist. fieri facias, and the defendant has prayed that the judgment 
March, 1838. may be so amended as to allow him twenty instead of 
~ anous_ LeN per cent. for his damages. 
v8. The injunction was prayed, on the ground, that the 
umes plantation was incorrectly advertised. 
The dissolution of the injunction was asked on a denial 
and insufficiency of the allegations in the petition, and the 
An injunetion !NSufficiency of the bond. 


fo restrain the ih . : , : 2 
aia ayer The petitioner alleges, that the plantation ought to have 
tion, under a fie- been seized and advertised together with other tracts of land 


1 facias, be- . . ‘ ; 
cause all the Contiguous thereto, and which, necessarily, made a part of it 


conuiguoustracts as indispensable to its cultivation, for the needed supply of 
of landadjoining | ae : ms 
are not included timber and wood. The district judge has been of opinion, 


in the advertise- : ‘ : y 
ment, as neces- that this allegation is unsupported by the evidence. It was 


2 oie eulti- further urged, that the advertisement described the planta- 
ation, ete., will | oees 

not be sustained; tion as a tract of land, when it is charged and proven that it 
nor is it ground : 

for an injunction, 
that the planta- guory ea AT I Bt as a : 

tion wae Hoseri. CVETY Necessary building. And it is added, that although 
bed as a tract of the sale was advertised for the 17th of July, and the adver- 
land, when it is .. . é 3 ‘ : 
shown to be cul- tisement dated the 15th of June, it was not published until 
tivated as a cot- ~ 

ton and sugar the 17th. ; 

estate. There is no evidence of the day of publication. The 


is cultivated as a cotton and sugar estate, and has thereon 


The amount ;.: : — ve ridiaaaly 
of damages tobe Injunction was correctly dissolved. 


decreed on the As to the damages, the court gave ten per cent. and 
dissolution of an si : , 

injunetion, is seventy-five dollars, as special damage. According to the 
within the Ch, act of the legislature of 1831, page 102, the damages are 
court, under the not to exceed twenty per cent., unless damages to a greater 


provisions of the ; : : 
act of 1831. amount be proved. This was in the discretion of the court, 


The law al- which does not appear to have been improperly exercised. 
lowsten percent. || , : J 
interest on the The judgment, however, does not allow interest at ten per 
lissoluti f ; : 
jeiaelioes, a cent. per annum, as the act requires. We do not amend it 
the court will jn this respect, because the appellee has not prayed for it. 
not give it, when 
it is not prayed 
for by the party. : : 

oreyme PANY’ ‘It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed with costs. 
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GRAVIER’S CURATOR US. CARRABY’S EXECUTOR. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 

The sheriff cannot be compelled to amend his return. So, the court will 

not require him on a rule to show cause, to amend and state at whose 


instance he served certain notices of judgment. 


The plaintiff recovered a judgment against the defendant, 
as testamentary executor of Antoine Carraby, in the sum of 
twenty-two thousand nine hundred and twenty dollars, and 
issued notice of judgment which was served by the sheriff. 

The judgment was signed the 20th February, 1837, and 
on the 2lIst the sheriff returned that he had “ served a 
copy of the judgment on the defendant in person.” 

On the 24th of the same month, the defendant’s counsel 
took a rule on the sheriff, to show cause why he should not 
amend his return, so as to show at whose instance and 
request the service or notification of judgment was made to 
the defendant. 

On hearing the rule it was discharged by the judge of 
probates, and the defendant appealed. 


D. Seghers, for the appellant, stated, that the plaintiff had 
in fact appealed, and after the notice of judgment was 
served on the defendant, and he wanted the fact to appear 
officially by the return of the sheriff, that he caused a notice 
of judgment to be served, and then appealed from his own 
judgment. 

2. The plaintiff cannot appeal from a judgment in his 
favor, when he acquiesced in it by voluntarily executing in 
notifying the defendant. Code of Practice, article 567. 

3. If the party having a judgment in his favor does any 
act towards a voluntary acquiescence and execution of it, he 
will be considered coming within the provisions of the Code 
of Practice, etc. 1 Louisiana Reports, 296. 
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Eastern Dist. 4. The sheriff’s return should be amended, so as to show 
March, 1858. officially the fact, that the plaintiff has proceeded voluntarily 


cravier’s to execute his judgment, which precludes an appeal. He 


CURATOR . . . . ° 
ae cannot avail himself even of his right to have it amended as 


CARRABY’S EXR. anpellee. Code of Practice, 888. 





Denis and L. Janin, contra. 


Bullard, J., delivered the opinion of the court. 


This is an appeal from a judgment of the Court of 
Probates, upon a rule taken upon the sheriff, to show cause 
why he should not amend his return to a service of a notice 
of judgment, so as to show at whose instance and request 
it was made. 

The points filed by the counsel for the appellant, appear 
to us to have no application to this case, but to another 
appeal from the final judgment rendered in the case to 
which it refers. He contends that the plaintiff has lost his 
right of appeal in that case, by acquiescing in the judgment 
rendered, and the object of this rule was to show his acqui- 
escence by showing, that he procured a notice of judgment 
to issue and to be served. 

The sheriff The court on the trial of this rule did not, in our opinion, 
cannot be com ory in refusing to inquire at whose request the service of 


epee to amend : 4 : 
“7 return, ~ notice of judgment was made. The sheriff cannot be compel- 
the court wi . vee 

notrequire him, led to amend his return, and the plaintiff who has recovered 
on arule to show : a : i e rare : 
cna, © judgment, may well give notice of it to his adversary, in 
and state at order to hasten a suspensive appeal on his part, inasmuch as 


whose instance ; 
he served certain upon such an appeal the appellee might procure an amend- 


notices of judg ment of the judgment in his favor. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Probate Court be affirmed, with costs. 
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MICHOT vs. FLOTTE’S ADMINISTRATRIX. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Sustenance for the year of mourning can only be claimed by a widow 
who has brought dowry to the marriage. It is allowed as compen- 
sation for the delay in receiving back her dowry, if she prefers it to 
the interest. 

The functions of an administrator, do not, like those of an executor, 
cease at the end of the year, but continue until the administration of 


the estate is finished. 


On the 27th of August, 1834, Honoré Flotte died intestate, 
in the city and parish of New-Orleans, leaving a widow of 
the second marriage, pregnant, and five children by his first 
marriage, all minors. 

On the 13th of September, the widow was appointed 
administratrix of the estate of her deceased husband, and V. 
A. Michot, tutor to the minor children of the first marriage. 
On the 14th of October following, the widow was delivered 
of a posthumous male child, and she was legally recog- 
nized as its natural tutrix, 

At the close of the year the administratrix rendered a 
provisional account of her administration, and prayed to be 
prolonged in office, until the administration was completed. 

Michot, the tutor of the minor children, made opposition, 
and charged the administratrix with being illegally appointed 
in the first instance, and opposed her re-appointment. He 
also opposed several items in her account, and particularly 
one in which she credited herself with four hundred dollars, 
for her support and sustenance during the year of mourning, 
under the article 2353 of the Louisiana Code. There was 
also a general charge of mal-administration and unfitness for 
the office of administratrix. 

On an examination of the evidence of the case, the judge 
of probates was of opinion, that the administratrix had been 
properly and regularly appointed ; that she had faithfully 

17 VOL. XII. 
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administered, and that the estate was far from being settled ; 
and it was indispensable that she be prolonged in the office. 
The opposition was overruled, and the opponent appealed. 


Roselius and Buchanan, for the appellant, contended, that it 
was shown, the widow had brought no dowry into marriage, 
and the law was clear, that in such a case, she was not enti- 
tled to claim any thing for sustenance or support, during the 
year of mourning. She is neither entitled to sustenance, 
habitation, or mourning dresses, during the year which fol- 
lows her husband’s decease, when she has brought no dowry. 
3 Louisiana Reports, 154, 466. 

2. The application for a continuance cf the administra- 
tion is opposed, principally, on the ground, that the original 
appointment was illegal. No person but the tutor could have 
been legally appointed, as he was empowered to administer 
on behalf of the minor heirs. All the proceedings with 
respect to the appointment are illegal, and a renewal would 
but continue this erroneous course. The prolongation of the 
term is claimed, under article 1042 of the Code. This arti- 
cle relates to curatorships of vacant estates, and can have no 
bearing on the present question. The cases in which 
administrators are to be appointed, are enumerated in the 
Louisiana Code, articles 1029, °30, 31, °32 and 34. These 
articles must be construed in connection with articles 327, 
333, °4, °5,’6 and 7, relative to the duties of tutors; and they 
bring us to the conclusion, that no administrator could 
legally be appointed in this case. 


Canon, contra. 


Martin, J., delivered the opinion of the court. 


On the death of Flotte, the husband of the defendant, the 
plaintiff was appointed tutor to his children by a former wife. 
The defendant was appointed administratrix of the estate of 
her deceased husband ; and shortly after, she was delivered 
of a posthumous child, to whom she was appointed tutrix. 
At the expiration of one year, from her appointment as 
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administratrix, she presented her account, which was 
approved by the court, and she was continued in the admi- 
nistration. 

The plaintiff is appellant from the judgment which 
approved her account, and continues her in the adminis- 
tration. The only item of the account of which he com- 
plains, is that in which she credits herself with the sum of 
four hundred dollars, for her support during the year of 
mourning. 

It appears to us, the allowance was incorrectly made. 
The Code, 2353, under which the sustenance is claimed, 
allows it only as a compensation to the widow, for the delay 
in receiving back her dower, if she prefers that sustenance 
to the interest on the dower. It can only be claimed by a 
widow who has brought a dower. Hagan et al. vs. Sompey- 
rac et al., 3 Louisiana Reports, 154. Pool vs. Pool, 3 Ibid., 466. 

In the present case, no dower had been brought. 

The original appointment of defendant, as administratrix, 
was regular. The cases in which an administrator is to be 
appointed to an estate, are : 

1. When the creditors call upon the heirs to accept or 
repudiate the estate, and they ask time to deliberate ; Louisi- 
ana Code, article 1034 ; or accept with benefit of inventory. 
Tbid., article 1051. 

2. When creditors accept a succession, repudiated by 
their debtor. JIbid., article 1065. 

Flotte, having left minor children by his first wife, the 
succession could not be regularly accepted for these heirs, 
except with the benefit of inventory. An administrator was 
therefore correctly appointed, and as the plaintiff, tutor of 
these children, did not seek to be appointed administrator, 
the defendant, in the right of the posthumous heir, was 
appuinted. If she was not correctly so at that time, she 
became entitled to the administration on the birth of her 
child, as its tutrix. 

The functions of an administrator of an estate, do not, 
like those of an executor, cease at the end of the year, but 
continue until the administration of the estate is finished. 
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Easterx Dist. It was unnecessary that she should procure herself to be 
March, 1858. continued in the administration ; but in granting her request, i 


ansorr erat, the court did nothing more than what the law had done. 
vs. 
BELL. : 
It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Court of Probates, be annulled, avoided and 
reversed, and that the item of four hundred dollars, in admi- 
nistratrix’s account, for one year’s sustenance, &c., be stricken 
out, and that the account thus altered, he approved; the 
costs of the appeal to be borne by the estate. 





ABBOTT ET AL. US. BELL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a judgment is taken and confirmed by default, although it expresses 
on its face, that due proof of the demund was made, and the clerk and 
judge’s certificates state, that the record contains all the evidence addu- 
ced on the trial, yet if the evidence in the record, is insufficient, a 


judgment of non-suit will be entered. 


This was an action to recover the sum of three thousand 
seven hundred and six dollars, according to an account 
annexed to the petition. ‘To this account was appended, the 
affidavit of Samuel Abbott, one of the plaintiffs, made before 
a notary public, in the city of Philadelphia, that the account 
was justly due, owing and remaining unpaid. 

The defendant omitted to put in an answer, and judgment 
by default, for the entire sum claimed, was made final, after 
the usual delays. 

There was no evidence in the record, except the account 
sued on and affidavit of one of the plaintiffs. From the 
judgment thus rendered the defendant took an appeal. 
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Rogers and Josephs, for the plaintiffs, insisted that the Eastern Dist. 


judgment was regular, and should be affirmed with costs 
and damages, as for a frivolous appeal. 


McMillen, for defendant, assigned as error, that the record 
contained no legal proof of the plaintiff’s demand; that the 
allegations in the petition and the account annexed, disagree, 
and the court erred in receiving proof of any fact or matter 


* not set forth in the petition. 9 Louisiana Reports, 225. 


2. The petition alleges, that the defendant refused to pay 
the claim, and the judgment appears to be based on the 
parole proof of verbal promises to pay the debt, &c. This is 
dangerous and insufficient proof. 


Carleton, J., delivered the opinion of the court. 


This action is brought for the balance stated on an account 
current, annexed to which, is the affidavit of one of the 
plaintiffs, taken before a notary public in Philadelphia, 
attesting to the amount he claims to be due. 

The defendant having failed to answer, judgment was 
taken by default, and confirmed in the following words. 

“On motion of George K. Rogers, of counsel for plaintiffs, 
and on producing to the court due proof of the demand of said 
plaintiffs, it is ordered by the court, that the judgment by 
default, taken in this case on the 5th inst., be now confirmed, 
and that judgment be entered in favor of said plaintiffs, 
Abbott, Merlin & Co., against the defendant, Francis Bell, 
for the sum of three thousand seven hundred and six dollars 
and twenty-five cents, being the amount of the balance of 
account sued on, with legal interest on said sum, from the 
22d of March, 1837, the date of judicial demand, until paid, 
and costs of suit.” 

The clerk certifies, that the record contains a transcript 
* of all the proceedings as well as of all the documents filed, 
and all the testimony adduced at the trial of the cause.” 

The certificate of the judge is as follows: “ I certify that 
the foregoing transcript of the record of the case therein 


March, 1838. 
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Eastrrn Dist. Mentioned, contains all the evidence adduced by the parties, at 
March, 1838. the trial of the cause in the first instance.” 
WALDEN From the language used in the judgment, it would seem 


vs. © z bs bs 
a there was other testimony introduced at the trial than what 


Whereajudg- Appears upon the record, were it not, there is no note of any 


ment is taken ,,: : : ; : 
and. confirmed “tness having been sworn, or documentary evidence exhi- 


by comet al- bited ; and the certificates of both clerk and judge, compel 
ou itexpres- ‘ ° . 

io ae ion. us to act under the belief, that all the testimony is before us. 
that due proof We are, therefore, left to infer, that the judgment of the 


made, and the court was based altogether upon the affidavit of the plain- 
clerk andjudge’s _, i : 
certificates state, tiff, made as above stated, before the notary public at Phila- 


that the recor! delphia, which we think altogether insufficient. 


evidence adduced 
on the trial, yet : ; 
if the evidence It is, therefore, ordered, adjudged and decreed, that the 


in the record is . ee : 
insufficient, a Judgment of the District Court be avoided and reversed, and 


judgmentofnon- that there be judgment for the defendant as in case of 
tered. non-suit, the appellee paying costs in both courts. 











WALDEN US. LOUISIANA INSURANCE COMPANY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The underwriter has an undoubted right to be informed of every circum- 
stance tending to create or increase the risk against which insurance is 
sought, and which, if disclosed, might induce the insurer to decline or 
demand a higher premium. 

So, where the plaintiff was induced by the rumor of an attempt to set fire 
to an adjacent ropewalk, to insure his house against fire, and withheld 
this circumstance from the underwriters: Held, that he could not 


recover. 
The facts of this case are so fully stated in the following 
opinion of the district judge, who tried it in the first instance, 
that it is given as the history of the case : 
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This is an action on a policy of insurance against fire, Easrerw Dist. 
on a house which was burnt during the time the policy March, 1838. 
attached. The defence is, that the plaintiff, the insured, ~ yyrpex 
concealed facts material to the risk, which he ought tohave |) 
communicated to the insurers. 

“The fact alleged to have been concealed was, that an 
attempt had been made to fire a ropewalk adjoining the 
house, and which could not be burnt up without also burn- 
ing the house ; that the fact of the incendiary attempt was 
known to the plaintiff when he effected the insurance, and 
was not by him communicated to the defendants. The 
evidence sustains the facts necessary to this defence, viz: 
that it was the impression of Blakesley, the plaintiff’s tenant 
in the house, that a fire which broke out in said ropewalk a 
short time before the policy was made, and a short time 
before the fire occurred in the same ropewalk, which con- 
sumed the ropewalk and the premises insured, was the 
result of design. It would appear Blakeley’s fears died 
away, as he did not insure his furniture, though he prepared 
an inventory for that purpose. 

“ Although this witness, who was the agent to make the 
insurance, said he did not recollect whether he communi- 
cated to plaintiff the report that the first fire was the effect 
of design, there is a strong presumption that he did so; and 
plaintiff's expressions to the two witnesses, Spedden and 
Robinson, confirm this belief. 

“It appears that this report or impression, that the first fire 
was the effect of design, was a fact material to the risk, and 
ought to have been disclosed when the contract was entered 
into; and therefore, according to the same rules, which 
require good faith, and a disclosure of all private facts mate- 
rial to the risk, known to the insured at the time of the 
insurance, the contract is not binding on the defendants for 
want of the disclosure of the fact above stated. Phillips on @ 
Insurance, 85, 96, 105. The very fact that plaintiff men- 
tioned the circumstance, is proof that he gave credit to it in 
the first instance, and acted upon it.” 





Fd 
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Judgment was given for the defendants, from which the 


March, 1838. plaintiff appealed. 
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F. B. Conrad, for the plaintiff. 


Strawbridge, contra. 


Martin, J., delivered the opinion of the court. 

The plaintiff is appellant from a judgment, which rejected 
his claim for the value of a house, insured by the defend- 
ants, and which was destroyed by fire. 

The facts of the case are these: a ropewalk, which was 
so contiguous to the house, that the destruction of the former 
by fire, must necessarily have involved the latter in the like 
calamity ; it was rumored, that an attempt had been made 
to set fire to the ropewalk, which induced the plaintiff 
to insure the house. The defendants resisted his claim, on 
the ground, that he had not communicated the circumstance, 
which had excited his alarm and determined him to insure. 

It appears to us, the District Court did not err. The 
underwriter has an undoubted right to be infermed of every 
circumstance, which, creating or increasing the risk against 
which insurance is sought, may induce him to decline the 
insurance, or demand a higher premium. It appears, from 
the defendant’s own confession, that the attempt which had 
been made, to set on fire a building, which could not have 
been consumed without materially endangering his house, 
created in him an alarm, which prompted him to guard 
against the danger. 

It is true, he evidently acted in good faith; for when he 
called on the defendants for indemnification, he candidly 
informed them of the circumstance which had alarmed him. 
His ignorance of his duty cannot protect him against his 
omission to give information of a material fact, which the 


4defendants had a right to know, in order to establish the 





proper rate of insurance. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


# 
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TAYLOR vS. PENROSE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


An appeal lies from an order of court, refusing to allow the defendant to 
bond property which has been sequestered, and also from the refusal to 


set aside an order of sequestration. 


But where the defendant is sued to deliver the possession of a gang of 
slaves, and they are sequestered at the inception of the suit, he will not 
be allowed to select a portion and bond them, leaving the rest in the 


hands of the officer. 


This is an action to recover from the defendants the 
amount of hire, and the possession of a gang of negroes, 
which the plaintiff conveyed to them in February, 1833, 
under a conditional contract. 


On the 9th February, 1836, this suit was instituted on 


the ground, that the defendants had failed to comply with 
the terms of the agreement, and were largely in arrears for 
the hire of the slaves. The plaintiff prayed that the slaves 
be sequestered during the pendency of the suit. Penrose, 
one of the defendants, made application to the court to bond 
twenty-one out of more than one hundred slaves, which 
were sequestered. On hearing the application, the court 
refused it, and the defendant, Penrose, alone appealed. 


Strawbridge, Harrison and Conrad, for the plaintiff. 


Gray and Preston, contra. 


Carleton, J., delivered the opinion of the court. 


This action is brought upon a contract purporting to be a 
conditional sale of a number of slaves for five years, at a sti- 
pulated price per annum, which plaintiff reserved the right 
of receiving in sugar at four cents per pound. 
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The contract contains various other stipulations, among 
which are, that the slaves should remain on defendant’s plan- 
tation in the parish of Plaquemine, and that they (the 
defendants) should purchase them at certain prices, if the 
plaintiff should agree thereto in writing. 

The petitioner avers, that their hire has not been paid 
according to agreement ; that they have been removed from 
the plantation in violation thereof, and prays for the rescission 
of the contract, and the sequestration of the slaves. They 
were accordingly sequestered ; whereupon, and before issue 
joined, one of the defendants, Penrose, applied to the court 
to bond twenty-one of them, while the plaintiff, on his part, 
sought to bond them all. 

The court ordered the whole number to be delivered up to 
the plaintiff, on his giving bond in the sum of eighty thou- 
sand dollars, and refused the application of Penrose, to bond 
a part of them. 

From this refusal Penrose appealed, and this involves the 
only point presented for the decision of this court. No 
appeal was taken from the order rendered in favor of the 
petitioner. 

Plaintiff ’s counsel has made a- motion before this court to 
dismiss the appeal, on the ground that the refusal is not a 
final judgment but an interlocutory decree, which works no 
irreparable injury, and is not, therefore, appealable from. 

This court has, more than once, determined that an appeal 
would lie from a refusal to set aside an order of sequestration, 
on the ground that it might cause an irreparable injury. It 
appears to us, that a refusal to permit the defendant to bond 
property which had been taken out of his possession, might 
work equal mischief, and ought, therefore, to be equally the 
subject of appeal. 

But we are clearly of opinion, the court did not err, in 
refusing to permit the defendant to bond a part only of the 
slaves ; otherwise he might have selected the most effective, 
and left the young and old a burden and expense upon the 
plaintiff. Moreover, the other defendants, in such case, 
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might have claimed the same right, and have thus split up Eastern Dist. 
the contract, and increased litigation, by compelling the March, 1838. 


the plaintiff to bring as many suits as there were bonds. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





BOURGEAT US. BOURGEAT. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THK 
PARISH OF POINT COUPEE, THE JUDGE OF THE SECOND PRESIDING. 


Where the expressions in the title convey three arpents front with the 
depth of eighty, the purchaser cannot claim by diverging lines to the 
rear, under the pretext that he purchased the residue of a plantation, 
and thereby obtain more than a superficies of two hundred and forty 


arpents in the form of a parallelogram. 


This is a petitory action, in which the plaintiff alleges that 
the defendant, (who claims in right of his deceased ancestor, 
Zenon Bourgeat,) adjoins his plantation above on the Mis- 
sissippi, and sets up title and claim to a part of his land, as 
follows: viz., beginning at the upper boundary of petitioner’s 
land, and running towards the rear, eighty arpents in depth, 
by a line diverging upon petitioner’s tract, about two degrees, 
and striking the back line, and taking off ninety superficial 
arpents in the form of a wedge or acute angle. 

The plaintiff further shows, that he had built a fence on 
said land, a part of which the defendant has removed, and is 
about removing more, and that the land produces rents and 
revenues: wherefore, he prays, that the land in dispute be 
decreed to him, and that he recover seven hundred dollars 
damages, for the removal of his fence ; that he be allowed 


BOURGEAT 
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Easrens Dist. the value of his rents due, and that the defendant be 


March, 1838. 





BOURGEAT 


vs. 
BOURGEAT, 





restrained from removing the fence, &c. 

The defendant pleaded a general denial, and avers he was 
the owner of three arpents front by eighty deep, of a tract of 
land adjoining the plaintiff above, (which his father acquired 
by purchase, and by donation from his mother,) and which 
land has an equal proportional, but no greater opening 
toward the back line, than the land of the plaintiff, and both 
tracts were acquired at the sale of his mother’s succession, 
and have been so ever since held by them. He avers, the 
fence in question was made by his ancestor, and on his land, 
within his true line. He prays that the plaintiff’s demand 
be rejected. 

Upon these pleadings and issues the case was tried. The 
evidence upon which the case turns, is stated in the opinion 
of the court, which follows. 

The district judge was of opinion, that as the act of sale 
stated so many arpents front, by a certain depth, that in the 
absence of other controlling expressions, it must be implied, 
that the land was bounded by parallel lines, giving the super- 
ficial quantity produced by multiplying the front and depth 
together. On this hypothesis, the plaintiff had judgment, 
from which the defendant appealed. 


A. N. Ogden, for the plaintiff. 


Mitchell, contra. 


Bullard, J., delivered the opinion of the court. 

This is a petitory action, in which the plaintiff asserts title 
to a tract of land under a purchase, at probate sale, having 
a front of eight arpents, and twenty toises and one-third, on 
the Mississippi, by a depth of eighty arpents, the side lines 
diverging about six degrees, so as to contain about one thou- 
sand and ten superficial arpents. He complains that ihe 
defendant has taken possession of, and set up a title to a part 
of said tract, forming a triangle, extending the whole depth 
of the tract. 
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The defendant exhibits a title for three arpents front, of Easrznx Drsr, 


the same original tract, derived from the same source, partly 
by purchase from the widow Bourgeat, and partly by a 
legacy in her last will. He contends, that under the sale 
and donation by his ancestor, he is entitled to three arpents 
front, by eighty in depth, with side lines diverging in such a 
manner as to give him a due proportion of the whole super- 
ficies of the tract, and that his possession has always been 
in conformity to his asserted right. 

The plaintiff having purchased the residue of the planta- 
tion of the widow Bourgeat, and calling to be bounded on 
one side by the portion belonging to the defendant, it is clear 
the controversy involves the single inquiry, how much did 
the defendant acquire by purchase and under the will ? 

Neither the sale nor the will contain any expression that 
would give the defendant more than a front of three arpents, 
by a depth of eighty ; that is, a superficies of two hundred 
and forty arpents, in the form of a parallelogram. He did 
not acquire, in our opinion, any particular proportion of the 
plantation, which would authorize him to hold by side lines 
diverging towards the rear. 

The case of Williamson vs. Hymel, 11 Louisiana Reports, 
285, alluded to in the argument, does not, in our opinion, aid 
the defendant. In that case, the procés verbal of the probate 
sale, expressed a convergency of the side lines of the tract, 
and we held, that less than a parallelogram was conveyed. 

The present case presents the converse of that proposition. 

But our attention is called to a bill of exceptions in the 
record, from which it appears, that the court refused to admit 
in evidence a document, signed by the parish judge, purport- 
ing to be a judicial order, to put Zenon Bourgeat in posses- 
sion of that part of the tract acquired under the last will. 
We think the court did not err. The proceeding, besides 
being ex parte, merely recognizes the right of the legatee, 
under the will, to one arpent and a half front of land by a 
depth of eighty. Neither that document, nor the parole 
evidence in the record, establishes a boundary between the 
parties, conclusive upon the plaintiff, different from that indi- 


March, 1838. 
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Eastern Dist, cated by the titles themselves, although the defendant 
March, 18°8. appears to have taken possession without opposition. 





HUTCHISS, 
TUTOR, ETC. 
vs. 
DODD ET AL, 


The appellee demands that we should reverse the judg- 
ment, and award damages against the defendant. Under 
the circumstances of the present case, we think the plaintiff 
not entitled to recover damages. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


HUTCHISS, TUTOR, &c. VS. DODD ET AL. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF WEST BATON 
ROUGE. 

A judgment, without the reasons upon which it was rendered, is at least 
voidable. The constitution requires also, a reference to the law on which 
it is founded, when it is possible; and when it does not appear, the 
presumption arises, that it was not possible to give it. 

It cannot be presumed, that a judge was ignorant of the grounds on which 
he rendered judgment, and the constitution requires them in every 
case. 

So, where a judgment was unconstitutional and void, for want of reasons, 
and the judgment below had been rendered without evidence, or the evi- 
dence failed to come up with the record; Held, that the Supreme Court 
in such cases cannot pronounce the judgment which should have been 


given below, but will remand the cause for further proceedings. 


This is an action instituted in the Court of Probates, by 
the tutor of the minors Hacket, against the puchasers, to 
annul a sale of minors’ property, sold by the parish judge, as 
auctioneer ; and which the plaintiff alleges, was made with- 
out the formalities of law, and is null and void. He prays 
judgment, annulling the sale, and for an order requiring the 
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property to be resold, in strict conformity with the law xasrenw Disr. 

relating to the sale of minors’ property. March, 1838. 
The defendants made default, and final judgment was _ avrcuiss, 

entered up as follows: es 
“In this case, more than three judicial days having 0?» ¥T4™ 

elapsed, since judgment by default was rendered against the 

defendants, and the said defendants having failed to answer 

within the legal delay, it is ordered, adjudged and decreed, 

that the said judgment by default, be now made final against 

the said defendants, with costs.” 
There was a statement of facts, signed by the judge of 

probates, stating, that certain documents were submitted 

in evidence, but were not in the records. 


The plaintiff appealed from this judgment. 


Davis, for the appellant, contended, that the judgment 
was erroneous, in not annulling the sale, as the law was 
clear, that the sale of minors’ property without pursuing 
the formalities prescribed, is null. Louisiana Code, 337. 

2. A new sale of the property should be ordered, and 
the sale proceeded in according to law; and the recom- 
mendation of the family meeting, specifying the manner it 


was to be divided and sold. A judgment 
without the rea- 
. ; ae sons upon which 
Martin, J., delivered the opinion of the court. i “a we 


meres , ‘ dered, is at least 
The plaintiff, as tutor of the minor heirs of Hacket, widable. The 


; j ; : constitution re- 
brought the suit, to set aside the sale of the plantation of quite Ghanian 


the deceased, adjudicated to the defendants, on the ground, ference to the 
Sate , law on which it 

that the adjudication had been illegally made, and prayed is founded, when 
: : it is possible, and 

that a second sale might be proceeded to, and be made of yned it does not 
the premises in question, according to law. The defend- #ppear the pre- 


; : , sumption arises 
ants failed to answer; judgment by default was taken, and in that it was not 


due time made final. The plaintiff appealed. cla ait 

The final judgment contains none of the reasons on which | It cannot be 
; ; é esumed that a 
it was rendered ; nor does it refer to any law. It was ren- judge was igno- 


dered, without the production of any evidence in support of ™™jc' ‘he 


: : i ‘ grounds on 

the claim of the heirs. A judgment which contains none of ee 
P P fe dered juc ent 

the reasons on which it was rendered, is at least voidable. and dncaieiion 
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Eastern Dist. The want of a reference to a law authorizing it, may be 
March, 1838. justified, on the presumption, that the judge had not the law 
~uype at hand, or even was ignorant of it. This reference, the 


AND Pere ; it i i i 
— constitution requires, as often as it is possible, and when it 


smiru Et at, does not appear, we are to presume, that the judge was una- 


tion requires ble to make it. But we cannot presume, that a judge could 
1€ In ever ‘ A . . 
case. ” be ignorant of the grounds on which he rendered his judg- 


BP. where a ment, and the constitution requires a statement of them in 
judcgmen was x - ba . 
unconstitutional every case. The judgment, therefore, is unconstitutional ; 


and void, for — s . P 
ao tee co et and it is not in our power to pronounce the judgment which 
: 


oa Jude: the court ought to have rendered, because the judgment by 
been rendered default could not be made final, without evidence being 


ria or the adduced in support of the claim of the plaintiff, and this evi- 


evidence failed dence, if any was given, does not come up with the record. 
to come up with 
the record: Held, 


that theS : 
Court. ine such It is, therefore, ordered, adjudged and decreed, that the 


cases cannot pro- judgment of the Court of Probates be annulled, avoided and 
nounce the judg- 


ment —_ which reversed ; the judgment of the court rendering the default 
should have been : : 
given below, final, set aside, and the case remanded for further proceedings 


but will remand : . : : 

the cause for 2ccording to law; the appellee paying the costs on the 
further proceed- appeal. 

ings. 





HYDE & GOODRICH US. SMITH ET AL 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The party or consignee who claims to have a privilege on property consigned 
for advances, must show, affirmatively, that the property was at his dis- 
posal, or that he had received a bill of lading or letter of advice, previous 


to the seizure, or he cannot hold against an attachment. 


The plaintiffs sue as holders of a promissory note, for three 
thousand five hundred and thirty-two dollars, with interest, 
and endorsed by the defendants, Smith, Goozey and others, 
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all residing out of the state. Suit was instituted the 18th of Easterw Dist. 
October, 1836, by attachment, and on the 25th of November _¥47e/, 1838. 


following, it was levied on forty-three bales of cotton, which HYDE 

° . : AND GOODRICH 
the sheriff took into his possession from on board the steamer poe 
Bunker Hill. taiaiaiinas 


N. & E. Ford & Co., filed their petition of intervention 
on the next day, alleging that the cotton under seizure, 
belonged to Peter C. Goozey, of Mississippi, who was 
indebted to them in the sum of three thousand and seventy- 
five dollars, as commission merchants, for advances, and 
which he had bound himself to pay from his cotton crop 
then growing ; that in furtherance of said contract, he had 
shipped to them the said forty-three bales of cotton, for 
which they had received his bill of lading, and in conse- 
quence thereof, had a privilege over all others, on the cotton 
in dispute. An attorney was appointed to represent the 
absent defendants, who pleaded a general denial, and put 
the plaintiffs on strict proof of their demand. 

The plaintiffs, in answer to the petition of intervention, 
pleaded a general denial, and denied specially that any 
advances were made as alleged. They pray that the inter- 
vention be dismissed, 

Upon these pleadings and issues the case was tried. 

The evidence showed, that the cotton in question, was 
shipped on board the steamer Bunker Hill, the 21st Novem- 
ber, in Mississippi, and consigned to the intervenors, with a 
bill of lading endorsed to them, and a letter of advice. 

A witness for the plaintiffs, swears the cotton was attached 
on board the Bunker Hill, early in the day, he thinks before 
10 o’clock of the 25th November. Page, a witness for the 
intervenors, states, that he saw the cotton mentioned in the 
bill of lading, on the morning of the day it was attached ; 
that he heard of the arrival of the cotton before he heard of 
the attachment being levied. It was about 9 o’clock in the 
morning, When the intervenors heard of the arrival of the 
cotton ; he cannot say if the bill of lading was received 
before his seeing the cotton, but he is under the impression 

19 VOL. XII. 
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it was, and he saw the cotton between 11 and 12 o’clock of 
the day the attachment was levied. 

There was judgment for the plaintiffs, from which the 
intervenors appealed. 


I. W. Smith, for the plaintiffs. 


1. Intervenors have not proved the receipt of the bill of 
lading, nor of the cotton prior to service of the attachment. 

2. Intervenors have not proved payment by them of the 
bill of exchange. The owner of the cotton received the 
money before acceptance, and from the payee, who is not 
shown to have been legally authorized at that time to 
endorse for intervenors. Possession of the bill, without proof 
that it has been in circulation since acceptance is not even 
prima facie evidence of payment. Chitty on Bills, 637. 

3. Intervenors have not. proved the existence of the cotton 
at the time of the alleged advances. The article of the 
code invoked by appellants applies only to property existing 
at the making of the advances. It provides for a pledge 
which can exist only by actual transfer. The court of cas- 
sation limits the privilege now claimed, to advances made 
after the receipt of the bill of lading, or of the property. 
3 Louisiana Reports, 154. 1 Louisiana Reports, 363. Code 
de Commerce, article 93. Dalloz, Recuil Periodique 31, 2, 117. 
17 Locré, Legislation, page 42, 364. 4 Pardessus Cours de 
droit Commercial, n. 1203. 


Jones, for the intervenors. 

1. The evidence shows, that the appellants received a bill 
of lading, had notice of the consignment, and that the cot- 
ton was under their control previous to the attachment. 

2. It is shown that the advance was made, and the cotton 
attached was consigned for the purpose of meeting and 
paying off the sum advanced ; and under such circumstances 
the consignee has a privilege. Louisiana Code, article 3214. 


Carleton, J., delivered the opinion of the court. 
This suit is instituted by attachment on a promissory note, 
and a quantity of cotton seized, as the property of one of the 
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creat whose Rabirity to the ern is established by Eastern Disr. 


ie 

The controversy arises, mainly on the intervention of Ford 
& Co., of New-Orleans, consignees of the cotton, on which 
they claim a privilege for advances, having received, as they 
aver, a bill of lading therefor, before it was attached by the 
sheriff. 

The court decreed in favor of the plaintiffs, and the 
intervenors appealed. 

By article 3214 of the Civil Code, the consignee has a 
privilege upon the goods consigned, “ if they are at his dis- 
posal in his stores, or in a public warehouse ; or if, before 
their arrival, he can show by a bill of lading, or letter of 
advice, that they have been despatched to him. 

It, therefore, appertained to the intervenors to show affir- 
matively, either that the cotton was at their disposal, or that 
they had received a bill of lading or-letter of advice, previous 
to the seizure by the sheriff, otherwise the interventional 
claim cannot prevail. 1 Louisiana Reports, 359. 

We have carefully examined the testimony coming up 
with the record, and find abundant proof that the attach- 
ment was levied in the forenoon of the 25th November, 1836, 
before the cotton had come to the possession of the con- 
signees. But it dees not appear at what time they received 
the bill of lading, or letter in which it was enclosed. The 
principal witness who speaks to this point, is Page, their 
clerk, who states that “he cannot say when the bill of 
lading was received, but is certain it was received on that 
day, at what hour he cannot say.” 

We think with the judge who tried the cause in the first 
instance, that the testimony is not sufficient to support the 
claim set up by the intervenors, and that the judgment 
ought to be affirmed. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed ; that the inter- 
venors and appellants pay the costs of omnil and the 
defendant those of the court below. 


Jirmatively, 
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VAN WINCKLE US. FLECHEAUX. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 
PARISH OF POINT COUPEE, THE JUDGE THEREOF PRESIDING. 


An appeal lies from an order of refusal to set aside a sequestration, 
which is only an interlocutory judgment, and need not be signed by 
the judge. 


The signature of the judge is only required to final judgments. 


The defendant should be permitted to offer evidence of the allegations 
upon which he grounds his motion to set aside an order of seques- 
tration ; especially, when the facts offered to be disproved, formed an 


inducement for granting the order. 


The plaintiff obtained an order of seizure and sale, against 
certain property, in possession of the defendant, to enforce 
payment of one of the instalments of the price. 

The defendant made opposition, and obtained an injunc- 
tion to stop the sale, until an investigation be had on the 
merits. 

The plaintiff amended his petition, and prayed for an order 
of sequestration of the plantation, slaves, and crop growing 
thereon, on which his mortgage exists and attaches, and 
that it be taken out of the possession of the defendant. 

In the month of October, 1837, the defendant cited the 
plaintiff to show cause, on the 23d of the month, (if any,) why 
the writ and order of sequestration should not be set aside. 

On the 30th of November, after hearing the parties, the 
judge presiding overruled the motion taken by the defend- 
ant, to set aside the sequestration; and an order to this 
effect was entered on the minutes, and comes up certified 
in the record by the clerk. From this order, refusing the 
motion, the defendant appealed. 


L. Janin, for the plaintiff, moved to dismiss the appeal, on 
the ground, that the judgment appealed from is not signed. 








OF THE STATE OF LOUISIANA. 


149 


This judgment is certainly final, on a distinct and import- Esters Dist. 


ant branch of the case. Code of Practice, 546. 

2. Itis called a final judgment by the defendant in his 
appeal bond; and it will be found that the definition of 
interlocutory judgments, in article 538, (French text,) of the 
Code of Practice, does not apply to this one. 4 Martin, 607. 
5 Ibid., 293. 9 Ibid., 189. 3 Louisiana Reports, 429. 

3. The plaintiff had a mortgage on the plantation and 
slaves, and a privilege on the crop, which made it a proper 
case for a sequestration, under the law of April 7th, 1826, 
page 170. 

4. In the supplemental petition, the plaintiff expressly 
alleges, he has a mortgage on the land and slaves, and a 
privilege on the growing crop, and that he apprehends and 
believes the crop will be carried away, and the slaves taken 
out of the state, before he can have judgment, and the bene- 
fit of his mortgage and privilege ; these and other facts are 
sworn to, which constitute sufficient grounds for an order of 
sequestration. 

5. There was no citation of the defendant in the supple- 
mental petition for a sequestration, and none was necessary. 
The party was already in court, having a copy served on 
him, which he answered. 8 Martin, N. S., 437. 


F. N. Ogden, for the defendant, contended, that an appeal 
would lie from an order refusing to set aside a sequestration. 
5 Martin, N. S. 42, 2. 

2. The allegations in plaintiff’s petition and affidavit for a 
writ of sequestration, are insufficient to sustain it; affiant 
only swears that he has a mortgage on the plantation, and 
that he apprehends and believes that the crops, upon which 
he has a lien, will be carried away, &c.; which is too vague, 
loose and equivocal. Code of Practice, article 275, Nos. 3 and 
6. 5 Martin, N. S., page 42. 

3. The affidavit contains no positive allegation, as the law 
requires, that the mortgaged negroes are about to be taken 
out of the state; and the facts sworn to by affiant, which 
induced his apprehension that they would be removed out of 
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the state, are mere grounds of suspicion, and will not suffice ; 
and the affidavit does not disclose a just and legal cause of 
any such apprehension. 5 Martin, NV. S., 42. 6 Louisiana 
Reports, 271. 7 Ibid., 343. 

4. In plaintiff’s proceedings for the sequestration, there is 
no prayer for the defendant to be cited, and he never was 
cited, as the law especially directs. Code of Practice, articles 
178, 179, and 206. 4 Louisiana Reports, 154. 8 Martin, N. 
S. 354. 

Wherefore, for the foregoing reasons, he, by his counsel, 
prays that the sequestration be set aside, and the decree of 
the lower court reversed, and also relying on the bill of 
exceptions on file. ‘ 


Carleton, J., delivered the opinion of the court. 

The plaintiff obtained an order for the seizure and sale of 
a plantation and slaves, which he had sold to the defendant, 
who failed to pay one of the promissory notes, given for part 
of the price of purchase. 

Before seizure was effected, all further proceedings were 
enjoined at the instance of defendant ; whereupon, the plain- 
tiff sued out a writ of sequestration, under which the sheriff 
took possession of the property. 

Defendant having applied to set aside the order of seques- 
tration, the court, after hearing the parties, sustained the 
order, and the defendant appealed. 

Plaintiff’s counsel insists, that the appeal should be dis- 
missed, inasmuch, as the order from which it is taken, was 
not signed. 

It has been long settled by this court, that an appeal lies 
from the refusal to set aside a writ of sequestration ; the 
judgment of the court is necessarily interlocutory, and we 
know of no law that requires the signature of the judge to 
any other than a final judgment. Code of Practice, 544, 546. 


The plaintiff annexed to his petition for sequestration, his 
affidavit, in which he avers, Ist, “that said defendant has 
sold, and caused to be taken away from the plantation, all, 
or the principal part of the crop of corn, raised thereon, 
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thereby showing, that he has no intention of cultivating the Eastern Disr. 

plantation another year. 2d. His arresting the seizure and arch, 1838. 

sale of the property as aforesaid, by an injunction obtained by yan wincxte 

false allegations.” ee 
The defendant, in his motion to set aside the sequestration, 

among other grounds, alleges, thirdly, “ that plaintiff’s oath 

and petition are insufficient to authorize any sequestration of 

the crops of corn and cotton; there is no allegation of insol- 

vency on the part of defendant, and the oath is not suffi- 

ciently positive and certain, as regards the sequestration of 

the alleged mortgaged negroes ; it should be set aside, 

because plaintiff has sworn falsely and erroneously to the 

principal fact, which, as he has sworn, induced his appre- 

hensions of this appearer intending to remove said negroes 

out of the state, to wit: that this appearer had sold all, or 

the principal part of the crop of corn on the plantation, which 

is totally false, as this appearer never sold any part or portion 

thereof.” He thereupon offered witnesses to prove the mat- ay, scfendant 

ters thus alleged, but the court refused to hear them, being of should be per- 
ed ‘ : : mitted to offer 

opinion, that if the facts were disproved, still, the second 


evidence of the 


ae “hee : : ee ey eee ma allegations, up- 
specification in the defendant’s affidavit would be sufficient. -—"ae 


We think the court erred in refusing to hear the testimony. = _ -_— 
: a " 5 ° ion to set aside 
The facts which the defendant offered to disprove, formed an order of se- 
: " ae : : rn questration, es- 
an inducement for granting the order of sequestration, and pecially | when 
the party had clearly a right to have the evidence spread re ~—_ — 
: 0 be disprove 
upon the record, that the appellate court might understand formed an in- 
: e ue pea a ducement for 
its bearing upon the whole matter in controversy. granting the or- 
It is unnecessary to examine any other point raised in the de 
cause, as we think it must be sent back on this ground 


alone. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed ; that 
this cause be remanded for further proceedings according to 
law, with instructions to the district judge not to reject any 
legal testimony adduced by the defendant, to disprove the 
facts set out in the affidavit annexed to the plaintiff’s 
petition, and that the plaintiff pay the costs of appeal. 


m 
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MICHEL US. DAVIS’S HEIRS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST BATON ROUGE, THE JUDGE THEREOF PRESIDING, 


{n an action of partition, in which the plaintiff claims to be joint owner of 


one half of the land, the joint petition of him and defendant to the 
register and receiver, claiming the same land, and their joint answer to 
a suit against them for it, are admissible, in evidence, to show the 


respective rights of the parties. 


This is an action of partition. The plaintiff alleges he 
is joint owner of one undivided half of a tract of six hundred 
and forty acres of land, situated in the parish of East Baton 
Rouge, and confirmed to one John Fridge, by commissioners” 
certificate, in August, 1823; that the late D. Davis acquired 
title to the other half of this tract, (three hundred and 
twenty acres,) and that an order of survey issued from the 
land office, the 21st of December, 1825, in favor, jointly, of 
both of them; and until lately he has had the peaceable 
possession of three hundred and twenty acres, taken from the 
south end of the tract ; that since the death of Davis, his 
widow and heirs have taken possession of both ends of the 
said tract, and planted a crop, after demolishing the buildings 
and improvements placed thereon by the petitioner. He 
prays that a partition be decreed between him and the 
defendant, and that he have judgment for five hundred 
dollars, in damages, for the injury sustained by their 
unlawful acts. 

The defendants excepted to the jurisdiction of the District 
Court, averring that the case was exclusively cognizable by 
the land commissioners ; and that they held the commis- 
sioners’ certificate for the same land, in their own right. 

On the merits they pleaded a general denial, and averred 
that Fridge, the pretended vendor of the plaintiff, was an 
intruder on the land in question, and did not acquire any 
title by the certificate, the same having been fraudulently 
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obtained ; that they acquired a just title, and hold in good Easteny Dist. 
faith, the land having been confirmed to them by several “rch, 1858. 
acts of congress. They pray that the plaintiff’s demand be ~~ icumz—_ 
rejected, etc. pavis's uzIne, 
The plea to the jurisdiction was overruled by the court. 
Upon the remaining pleadings and issue the case was tried 
before the court and a jury. 
The evidence showed, that the plaintiff and the ancestor 
of the defendants, acquired jointly, the rights of J. & B. 
Fridge, to the section of six hundred and forty acres of land, 
which the plaintiff sues, to have divided by a legal partition. 
On the trial, the plaintiff offered in evidence, the joint 
petition of the plaintiff, and Davis, the ancestor of the 
defendants, to the land commissioners about the land ; and 
also their joint answer in the suit of Bergel against them, for 
the same land, to show that they had always claimed and 
held the land as joint owners. The evidence was objected 
to, and admitted by the court, and a bill of exception taken. 
The jury returned a verdict for the plaintiff, and after an 
unsuccessful attempt to arrest judgment rendered thereon, 
on the ground that the court had no jurisdiction, the 


defendants appealed. 
A. N. Ogden, for the plaintiff. 


Elam, for the defendants. 


Bullard, J., delivered the opinion of the court. 


The plaintiff in this case sues for a partition of a tract of 
land, which he alleges he holds in common with the defend- 
ants. There was judgment in his favor and the defendants 
appealed. 

They allege, in their answer, that they are proprietors of 
the whole tract. 

The plaintiff derives title from John Fridge, who sold him 
one undivided half of a tract of land of six hundred and 
forty acres, claimed by him, in virtue of a commissioner’s 
certificate. He further presents a document signed by the 

20 VOL. XII. 
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plaintiff, and David Davis, the ancestor of the defendants, 
in which they represent themselves as joint owners of the 
section of land in question, and ask of the land commis- 
sioners an order of survey. This evidence is further fortified 
by the fact, that Davis was not himself an original settler, 
but purchased only part of a section, and claimed a certifi- 
cate as assignee. It further appears, that he united with the 
present plaintiff, in the defence of an action brought against 
them jointly for the same land. 

The apparent confusion in this case has arisen from the 
admitted fact, that two certificates were issued for the same 
improvement, but afterwards one of the certificates appears 
to have been lost sight of, or merged in the others, and only 
six hundred and forty acres surveyed for the two claimants. 

We are of opinion the court below did not err in permitting 
to be read to the jury, the joint petition of the plaintiff and 
Davis to the register and receiver, for a survey of the land, 
and their joint answer in the suit of Bergel against them. 
Both tend to show that the parties regarded each other as 
joint owners of the land. The plea to the jurisdiction of 
the state court, was properly overruled. So far as the regis- 
ter and receiver had a right to take cognizance of the ques- 
tion between the parties, they appear to have decided that 
they were entitled each to one undivided half of a section. 


It is, therefore, ordered, adjudged and decreed, that. the 
judgment of the District Court be affirmed, with costs. 
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M‘MICKEN US. SMITH ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF WEST FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING. 
A curator ad hoc to an absentee who is sued, should be appointed to 
represent him, and defend the suit, when he is not otherwise represented 

in the state. 


The plaintiff instituted suit against the defendant, Smith, 
and held him to bail. The latter gave bail and bond, con- 
ditioned to appear at the next term of the court, to answer 
such judgment as should be obtained against him. He 
failed to appear, and on motion of the plaintiff, on showing to 
the court that the defendant was an absentee, it was ordered 
that Isaac Johnson be appointed curator ad hoc to said 
defendant. At the following term, this appointment was set 
aside by the court, and on motion of the plaintiff’s counsel, 
the same person was appointed of counsel to represent said 
defendant. Another term of the court came round, and at 
the instance of the counsel appointed to represent the absen- 
tee, his appointment was revoked as irregular and illegal, 
and a non-suit entered. The plaintiff appealed. 


Bullard and Thomas, for the plaintiff, insisted, that the 
first appointment of a curator ad hoe to the absentee, was 
proper and legal, and the suit should be reinstated. They 
cited the case of Zacharie vs. Blandin, 4 La. Reports, 156. 


[. Johnson, contra, contended, that the court had no juris- 
diction, as no property was attached, and the party was not 
legally cited. No service of citation and petition was made 


on him. 


Bullard, J., delivered the opinion of the court. 
This case cannot be distinguished in principle from 
that of Zacharic rs. Blandin, 4 Louisiana Reports, 154. It 
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Eastern Dist. differs only in this, that after the appointment of a curator, 
“April, 1858. ad hoc, to the absentee, who had given bail for his appears 
OLDEN ance, and after service of citation on the curator, the appoint- 
auexaxper. Ment was set aside by an interlocutory order, and an attorney 
A curator ad appointed ; and ultimately, the last appointment was thought 
aoc to an abser irregular, and the suit dismissed. The plaintiff appealed from 


tee who is sued, 


should be ap- that judgment. 

pointed to repre- : : ; 
sent him, and It has been contended, that this court cannot now inquire 
defend the suit, - : ‘ 

when he is not !Oto the regularity of the first appointment of curator ad hoc, 


otherwise repre- hut that our inquiry ought to be confined to the second. We 

sented in the i ia ee ; 

state. do not concur in that opinion. The whole question was 
before the District Court, for, if there was a regular service 
upon a curator ad hoc, duly appointed, the plaintiff had a 
right to insist upon further proceedings. Different judges 
may have presided at different terms, but we must consider it 


the same court. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, the non-suit set 
aside, and the case be reinstated, and that it be remanded for 
further proceedings according to law, and that the defendant 
pay the costs of the appeal. 











OLDEN Us. ALEXANDER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST BATON ROUGE, THE JUDGE OF THE EIGHTH PRESIDING, 


Where the plaintiff claims three hundred dollars with interest, and there is 
some interest due at the filing of the answer, the Supreme Court has 
jurisdiction, and an appeal lies. 

Where the prison limits are established by the police jury, and afterwards 
a portion of the parish is added to another by law, including a part of the 
prison limits: Held, that this change did not restrict the limits, or abro- 


gate the ordinance fixing them, and that a debtor in the limits was 


entitled to the same boundary 
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This is an action on a prison limits bond for three hundred Eastern Disr. 


dollars, against the surety therein. 

The plaintiff shows, that the defendant, on the 29th of 
December, 1832, signed the prison limits bond sued on, in 
which he bound himself with the principal debtor in the 
penalty of three hundred dollars, that the latter should keep 
the prison limits established by law, for the parish of East 
Baton Rouge, and not depart therefrom until legally 
discharged according to law. 

The plaintiff alleges, that the principal debtor in the bond, 
at different times, departed from the limits without leave, 
especially in going several times to Port Hudson, in the 
parish of East Feliciana, by which the bond was broken and 
forfeited ; and that the principal therein is now deceased. 

He prays judgment against the defendant for the sum of 
three hundred dollars, with judicial interest and costs. 

The defendant admitted his signature to the bond sued on, 
but denied any liability under it. 

Upon these pleadings and issues, the case was tried before 
the court and a jury. 

The evidence showed, that when the prison limits were 
fixed by the police jury, the boundary of the parish of East 
Baton Rouge included Port Hudson, which was subsequently 
tiansferred by law to the parish of East Feliciana. It belonged 
to the latter parish when this bond was given. The debtor 
frequently went to that place, while in the limits, and after- 
wards died, without ever being released. 

There was a verdict and judgment for the defendant, and 
the plaintiff appealed. 


Brunot, for the plaintiff. 

1. The evidence shows a breach of the prison limits 
bond. 

2. Port Hudson is situated in the parish of East Feliciana, 
and was so previous to the execution of the bond on which 
suit is brought. 

3. Even admitting (of which there is no evidence) that 
when the prison limits were established by the police jury, 
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that the spot on which Port Hudson stood, formed part of 
East Baton Rouge, yet the subsequent act of the legislature, 
annexing it to East Feliciana, pro tanto, destroyed the act of 
the police jury, and excluded it from the prison limits, since, 
when cut off, it formed no longer part of the parish, and 
consequently could not be inclosed in its limits. 

4, The bond explains itself, and where a breach of its 
obligation is clearly made out, it behooves the defendant to 
show that Port Hudson was not out of the prison bounds 
established for East Baton Rouge. 


R. N. and A. N. Ogden, contra, moved to dismiss the 
appeal, because the amount of the bond sued on, or matter 
in controversy did not exceed three hundred dollars, and this 
court is consequently without jurisdiction. 

2. The town of Port Hudson was not without the prison 
limits, as it formed a part of the parish, when the police jury 
passed the regulations, declaring the prison limits to extend 
to the confines of the parish boundary. 


Bullard, J., delivered the opinion of the court. 

The appellee moves to dismiss the appeal, on the ground 
that this court has no jurisdiction, the amount in controversy 
not exceeding three hundred dollars. 

The plaintiff demands three hundred dollars with judicial 
interest, that is interest after the judicial demand on the 
inception of the suit. In the case of Bergel vs. Langlais, 
1 Martin, N. S., 138, the court held, that when the plain- 
tiff claimed three hundred dollars with interest, an appeal 
would lie. It is difficult to distinguish the cases. At 
the time the answer was filed, something more than three 
hundred was in controversy. 

On the merits, we are of opinion the court did not err. If 
Port Hudson was within the prison limits, as established by 
the police jury, we think that the act of the legislature 
annexing it to the parish of East Feliciana, did not restrict 
the limits, or abrogate the ordinance. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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HAMPTON’S HEIRS v8. BARRETT. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The vendor has the right to institute suit on each instalment of the price, 
as it becomes due. The pendency of another suit for a different instal- 
ment, in the United States District Court, sitting in the state, will be no 
bar to the action. 

The federal and state courts are considered foreign to each other, even 


when sitting in the same state. 


This is an action to recover the fifth instalment of interest, 
on the price of a sugar plantation and slaves, sold by the 
plaintiff’s ancestor to the vendor of the defendant, for one 
hundred thousand dollars, payable in twenty years, with six 
per cent. interest, annually. In March, 1833, Pope, who 
bought of Hampton, sold and conveyed the plantation and 
slaves to Thomas Barrett, who assumed payment of the 
price and instalments of interest, as stipulated between the 
first vendor and Pope. 

In April, 1834, General Hampton, then living and residing 
in South Carolina, sued Barrett on his assumpsit of Pope’s 
contract, in the United States District Court for the Eastern 
District of Louisiana, for two instalments of interest falling 
due the first of January, 1833-4, amounting to twelve 
thousand dollars. 

Barrett pleaded want of title, disturbance in possession, 
danger of eviction, etc., and prayed for a rescission of the 
sale. 

On the 11th January, 1836, while the first suit was still 
pending, General Hampton having died, his widow and heirs 
commenced a suit on two more instalments of interest, fal- 
ling due the Ist January, 1835-6, amounting also to twelve 
thousand dollars, in the first District Court of the state, 
alleging and styling themselves residents of the state of 
Louisiana. 
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The defendant pleaded the exception of pendente lite, 
which was sustained by the district judge, who dismissed 
the suit, and an appeal was taken. See the case in 9 Loui- 
siana Reports, 336. 

The present suit was brought for recovery of the instal- 
ment of interest due on the same contract, the Ist January, 
1837, amounting to six thousand dollars. The same excep- 
tion was put in by the defendant and sustained, and the suit 
dismissed. The plaintiffs appealed. 


Preston, for the plaintiffs, relied on the decision in the case 
of the same plaintiffs against the same defendants. See 9 
Louisiana Reports, 336. 


Peirce, contra. 


Martin J., delivered the opinion of the court. 


This action is brought for six thousand dollars, the amount 
of the fourth year’s interest of the price of a plantation, sold 
by the plaintiff’s ancestor to Pope, and by him to the 
defendant. The first year’s interest was sued for by the 
original vendor, (on the assumption of the defendant at the 
time of his purchase,) in the Court of the United States for 
the Louisiana District, and the second and third in the court 
of the first Judicial District of this state, (9 Louisiana 
Reports, 336,) by the present plaintiffs, since the death of 
their ancestor. 

The defendant pleaded, as he had in the suit for the second 
and third years’ interest, ‘that the plaintiffs had chosen the 
tribunal in this state wherein to try their rights, and that the 
defendant could not be sued in other courts for the same 
cause of action, while the case is still pending in the United 
States District Court, wherein he has alleged a real defence, 
involving the right of rescinding the said sale.” And he 
further avers, “that plaintiffs had not any right to institute 
a separate suit for each instalment of the same debt ;” and 
he prayed that this suit be consolidated with the preceding. 

The exception was sustained, and the plaintiffs appealed. 
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At the April term, 1836, we determined that the plaintiffs Easrerx Disr. 
had an undoubted right to institute their action for the instal- _ 4/74 1858. 


ment which had lately become due. In the District Court ~ MAMPTON’s 


of this state, their suit for that instalment is still pending ; or 


and if we then erred, we cannot relieve the defendant until 4"8®TT- 
the case returns here on an appeal from that court. 
We are not convinced that we erred then, and our judg- 
ment must be the same on the appeal in the suit instituted 
on the instalment which has lately accrued. 
We are ignorant of any law that prevents a vendor in a 
sale, the price of which is paid by instalments, to institute a 4. \endor 


suit for each instalment, as it becomes due. Whether the has the right to 
- P : a ’ Institute suit on 
vendee may compel a consolidation of a suit on an instal- each instalment 


‘ : : . . of the price, as 
ment, with that depending on a former instalment, is a ques- i+ hecores due ; 


tion which cannot come before us in the present case ; this the pendency of 
; ; sale another suit for 
being for a separate one, and the last suit has been dismissed. a different instal- 


- z i, . ment, in the 
Our learned brother doubts the correctness of a decision of Upitea States 


the Supreme Court of the United States, in which the federal District Court, 
sitting in the 


and states courts are considered as foreign to each other, and state, will be no 


. . . bd bd e be i . 
makes a distinction between the federal court which sits in aching — 
The federal 


the same state ; he does not consider such a court as foreign and state courts 


to the courts of the state. We consider ourselves bound by ae ae 


the decision of the Supreme Court of the United States, and other, even when 
sitting in the 


are not ready to admit any distinction between federal courts. same state. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, the exception overruled, and the case remanded for 
further proceedings according to law; the defendants and 
appellees paying the costs of the appeal. 
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GRAVIER’S CURATOR US. RAPP, f. W. Cc. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where a party is surprised for want of a knowledge of his adversary’s 
title, which, if disclosed, he could have defeated, he should show this 
by affidavit, as grounds for a new trial. 

The affidavit of a party is admissible in evidence to show the loss or 
destruction of his titles, by supporting the circumstances which render 
the loss probable. 

So, where the destruction of the dwelling house is shown by proof, the 
oath of the party will be received in evidence, to show that his title 
deeds were destroyed with it. 

Payments of some of the instalments of the price; occupation of the 
premises ten years in the knowledge of the plaintiff; having them 
surveyed and building a house thereon, furnishes circumstantial or 


presumptive proof of ownership, when the written title is shown to be 
lost. 


This is a petitory action; the plaintiff as curator of the 
estate of the late John Gravier, instituted suit to recover 
two lots of ground in a square, bounded by St. John, St. 
Peter, Common and Gravier streets, in New Orleans, in pos- 
session of the defendant. The plaintiff alleges, that there 
weré two lots, twenty-six feet seven inches front on St. John 
street, by one hundred and twenty-seven feet ten inches deep, 
and so designated cn a plan of the ground made by the sur- 
veyor-general. That the defendant claims lot No. 6 and part 
of No. 5, according to said plan, and refuses to deliver them 
up. He further alleges, she never had any title to the lots in 
question, but was only a tenant of Gravier, and paid him 


rent. He prays that the property be declared h belong to 


Gravier’s succession, and that a writ of possession issue. 
The defendant pleaded a general denial, and averred, that 
she was the owner of the lots in controversy by a just title, 
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and had been in peaceable possession ten years, in the know- Eastern Dist, 
ledge of John Gravier, who constantly resided in the city of Apr, 1858. 


New-Orleans. She also pleaded prescription. 

Upon these pleadings and issues, the case was tried before 
the court and a jury. 

In the progress of the trial, there were bills of exception 
taken to the admission of certain evidence, which is noticed 
fully in the opinion of the court. 

The jury returned a verdict for the defendant, finding from 
the evidence that she was entitled to a lot thirty feet front on 
St. John street, by one hundred and twenty feet deep, French 
measure, as surveyed by J. Pilié, city surveyor. 

From judgment confirming this verdict, the plaintiff 
appealed. 


L. Janin, for the plaintiff. 

1. This suit was instituted to recover a Jot of ground, 
which was in the possession of the defendant, and which 
the plaintiff alleges to be the property of the estate of John 
Gravier. 

John Gravier formerly owned the whole rear of fauvourg 
St. Mary, including the square in which this lot is situated. 
The plaintiff must therefore prevail, unless the defendant 
should show a title emanating from John Gravier. 

The jury found a verdict in faver of the defendant, for 
the lot of ground surveyed by Joseph Pilié, having thirty 
feet front, by one hundred and twenty in depth. 

The testimony of the two individuals who mention a 
receipt. given by Gravier to the defendant, is contradictory 
and of the most suspicious description. But even if its truth 
could not be questioned, it is utterly insufficient to support a 
claim of title. 

The answer merely sets forth that the plaintiff had a good 
title, and had possessed the lot during ten years, in the 
presence of Gravier. 

The plaintiff prayed oyer of the original of this title of a 
private act, or of a copy of it, of a notarial act. This was 
refused by the court and a bill of exceptions taken, page 6. 
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This refusal of the judge was certainly erroneous, the 
consequence of it was, that the plaintiff was completely 
taken by surprise ; for, under the answer, he could certainly 
not expect that the defendant would attempt to prove a title 
emanating from Gravier, and thus the plaintiff had no oppor- 
tunity of meeting the testimony of the defendant’s two 
Witnesses, and to show that it was untrue. 

2. The testimony of these witnesses was introduced by 
the affidavit of the defendant, “ that the papers under which 
she claims title to the lot, were destroyed by fire.” This affida- 
vit, although objected to on account of its indefiniteness, was ' 
admitted and a bill of exceptions taken, page 11. In this 
particular also, the parish judge erred ; for, by article 2258, 
the party may indeed offer his affidavit to prove the loss, and 
then go into secondary evidence of the contents ; but it is 
clear that the document must be so described in the affidavit, 
as to leave no doubt of its identity with that of which the 
contents are aflerwards stated by the witnesses. If the 
court will please to read again the above quoted part of the 
affidavit, they will see that whatever might be the true state 
of things, it would be impossible to convict the affiant of 
peijury, under that affidavit ; or to show that the paper of 
which the witnesses speak, is not that alluded to in the 
affidavit. 

3. The testimony of the witnesses itself speaks of a 
receipt by Gravier, but is altogether so vague, and when not 
vague, so suspicious in its clumsy assertions, as to deserve no 
confidence. If those facts were true would they amount to 
a sale? Would they entitle Gravier’s representatives to sue 
for the price, which, according to the witnesses themselves, 
has not been paid entirely? The truth probably is, that 
Gravier agreed with the defendant to sell her some portion 
of ground, if she paid him acertain sum of money; that 
Gravier permitted her to take possession, relying on her pro- 
mise to pay him, and that the sale never was passed, because 
she never performed her undertaking. 

4. But what proof is there that the writing of which the 
Witnesses speak, was genuine; that it was in the handwriting 


* 











OF THE STATE OF LOUISIANA. 165 


of Gravier; that the witnesses knew his handwriting and Easrsnw Dist. 
understood his language ? There is no evidence whatever of ~Aprt/, 1838. 
all this, and the testimony is therefore utterly incomplete ~ guavier’s — 
and does not sustain the defendant’s pretensions, A pre-  °VRSTOR 
cisely similar case is found in 5 Martin’s Reports, 664, apr, f. w. . 
(Bradley’s Heirs vs. Calvit.) 
It is true that one of the witnesses says, that the writing 
he had seen was in English. But if the defendant had not 
been permitted to take the plaintiff completely by surprise, 
the plaintiff would have had witnesses in court, to show that 
Gravier never knew and never wrote a word of English in 
his life. 
5. Lastly ; the jury gave a verdict for the lot of ground 
surveyed by Pilié. Pilié indeed swore that he had surveyed 
a lot for the defendant, but where ? the precise situation of 
itis not shown. And why was the verdict for a lot of thirty 
feet by one hundred and twenty 7? This admeasurement was 
a fanciful creation of the jury; the testimony says not one 
word of the dimensions of the lot; the jury might as well 
have given a verdict for a lot of any imaginable size and 


shape, as for a lot of thirty by one hundred and twenty feet. 
Denis, on same side. 


Mace, for the defendant, urged, that the evidence fully 
supported the verdict of the jury, and that the judgment be 
maintained. 

2. The defendant has shown such a title and possession as 
is sufficient to sustain the plea of prescription. Louisiana 
Code, articles 3437, 3442 and 3447. 

3. The evidence shows an agreement between the parties, 
amounting to a sale, and also payments. The agreement in 
writing was lost, but its former existence and loss is fully 
shown. 


Martin, J., delivered the opinion of the court. 


The object of this suit is the recovery of a lot of ground, 
which it is alleged, the defendant possesses without title : 
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she denied that the plaintiff had any, and averred title in 
herself, and pleaded prescription. She had a verdict and 
judgment, and the plaintiff appealed. 

Our attention is first arrested by two bills of exception ; 
the first is, to the refusal of the court to sustain the plain- 
tiff’s motion for oyer of the defendant’s title. The bill 
does not contain any of the reasons on which oyer was 
obtained or refused. 

The plaintiff and appellant’s counsel has contended, that 
he was taken by surprise, and that had the defendant dis- 
closed her title, he would have been able to gainsay it. If 
this was the case, the plaintiff could have been relieved 
by showing it on an affidavit, as a ground for a new 
trial. 

The second bill was to the admission of the defendant’s 
affidavit, of the destruction of her title by fire. This was 
opposed by the plaintiff’s counsel, on the ground, that the 
destroyed paper cannot be sufficiently described. The judge 
admitted the affidavit, on a suggestion, that he did not 
consider the oath of the party, mentioned in the 2258 
article of the Civil Code, to apply to the contents of the 
written instrument, alleged to have been lost or destroyed, 
but to the loss or destruction, for the purpose, in the words 
of the article of the Code, to support the circumstances 
which render the loss probable. 

It appears to us, that the affidavit was properly admitted. 


= Payment of Lhe defendant showed the destruction of her house by fire. 


some of the in- 
stalments of the 
price ; oceupa- 
tion of the pre- 
mises ten years, 
in the know- 
ledge of the 
plaintiff; having 
them surveyed 
and building a 
house thereon, 
furnishes _ cir- 
cumstantial or 
presumptive 

proof of owner- 
ship, when the 
written title is 
shown to be lost. 


It is probable that a party keeps his title deeds in his own 
house ; but as they are by some deposited in bank or else- 
whtre, it is required of the party who shows the destruc- 
tion of his house, that he should establish by his oath, a 
circumstance, which often cannot be established in any 
other manner, to wit: that the deeds were destroyed with 
the house. 

On the merits, the defendant proved by witnesses the pay- 
ment of two instalments of the price of the lot, for which 
the plaintiff gave his receipts; that she occupied it in the 
knowledge of the plaintiff for upwards of ten years, and 
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built a house thereon. She showed that she had it sur- Eastern Dist. 


veyed by the city surveyor. 

The plaintiff’s counsel has urged that the jury has given 
averdict for a lot of thirty by one hundred and twenty feet, 
without any evidence of the dimensions of the lot sold by the 
plaintiff. It is very probable that the jury were determined 
by their knowledge of the ordinary size of lots, according to 
the plan of the city or faubourg. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 








DUPLANTIER US. BARKER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST BATON ROUGE, THE JUDGE THEREOF PRESIDING. 


When the plaintiff fails to produce satisfactory evidence of his demand on 


a plea of the general issue, he will be non-suited. 


This is an action of boundary. The plaintiff alleges that 
he is the owner of a tract of land on the Mississippi river, 
containing seven and one-half arpents front by the depth of 
forty, the lines opening about eleven degrees, so as to give 
four hundred and fifty superficial arpents, and also of another 
tract situated in its rear, both bordering on, and adjoining 
the defendant below, who disputes with him about the true 
dividing line, and claims to have it so run as deprives him of 
a considerable portion of his two tracts above described. He 
prays for an order of court, requiring the parish surveyor to 
go on the land, after notifying the defendant, and run off the 
true dividing line between them. 

The defendant pleaded a general denial, and averred he 
was not in possession of other and more land than was sold 
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Eastern Disr. and delivered to him by the syndics of the creditors of Clague 
April, 1838. & Oldham, whom he calls in warranty; and he further 
puetaxtien vVerred, that the boundaries had been fixed and established 

anger, 42 More than ten years, between their respective plantations. 

On these pleadings and issues the parish surveyor, in 
pursuance of an order of court, went on the land with two 
Witnesses, and run the front and side lines, and made a 
diagram. 

The defendant protested against the whole proceeding. 
On the plaintiff’s offering the certificate and diagram of the 
survey in evidence, the defendant’s counsel objected on the 
ground, that the surveyor persisted in making the survey, 
after the defendant made his opposition and protest against 
it. The court overruled the objection, and a bill of excep- 
tions was taken. The plaintiff then produced the original 
title papers of the land which he claims. The defendant 
offered no evidence. On examining the case the district 
judge rendered judgment of non-suit, from which the plaintiff 
appealed. 





A. N. Ogden, for the plaintiff. 


Barker, contra. 


Carleton, J., delivered the opinion of the court. 


This suit was brought to establish the boundary line 
between the adjoining land of plaintiff and defendant, lying 
on the banks of the Mississippi. 

The petitioner complains of an encroachment upon his 
possessions by the defendant, who, in his answer, denies 
generally ; calls in warranty the syndics of Clague & Old- 
ham, from whom he purchased ; avers that the existing 
limits between the lands of the parties, were established by 
the natural consent of those under whom they claim ; and 
concludes with a plea of the prescription of ten, twenty and 
thirty years. 

The court rendered a judgment as of non-suit against the 
plaintiff, who appealed. 
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The judge, at the instance of the plaintiff, directed, “ that 
a commission be forthwith issued to the parish surveyor, 
requiring him to survey the dividing line of the lands 
claimed by the parties to this suit, upon notices given by him 
to each of them, of the day and hour of the proceeding 
therein ; and that he make return of such survey with the 
plat. thereof, to this court, on or before the first day of the 
next term.” 

The surveyor accordingly proceeded to run the line, 
whereupon, the defendant having refused to attend when 
notified, made his protest and opposition in the following 
words : 

“ Manchac, May 19th, 1835. Stephen Roberts, Esq., 
deputy surveyor. Sir: In answer to your notification, bear- 
ing date May 13th, 1835, I hereby protest against any 
survey of my premises, and refer you for further instruction 
to article 833 of the Civil Code.” 

At the trial of the cause, the plaintiff offered, in evidence, 
the procés verbal of the survey made by the deputy surveyor, 
fixing the boundary line, to the introduction of which the 
defendant objected, on the ground, that the survey had been 
made, notwithstanding the opposition thereto. 

The court overruled the objection, and defendant took his 
bill of exceptions to the opinion of the court. 

It is not, however, necessary, for us to pronounce upon any 
points raised by this bill of exceptions, as they are not insisted 
upon by defendant’s counsel. 

It appears to us as it did to the district judge, that the 
survey and plat made out by the parish surveyor, are very 
imperfect and unsatisfactory, and do not furnish the neces- 
sary information to enable the court to pronounce upon the 
merits of the controversy between the parties. 

We think, therefore, that the plaintiff has failed to make 
out his case, and that judgment as of non-suit, was correctly 
rendered. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
22 VOL. XII. 
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STOKES vs. SHACKLEFORD ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST BATON ROUGE, THE JUDGE THEREOF PRESIDING. 


Where property is purchased by the husband during marriage with the 
funds of the wife, it belongs to the community, and not te the wife 
as parapheral, 

The heir cannot claim against the warranty of his ancestor, but is 
estopped by it from asserting title, although, the title never vested 
until after the ancestor's death. 

If the vendor sells without title at the time of sale, but acquires title 
afterwards, it will accrue to the benefit of the vendee. 

The obligation of warranty descends to the heir of the vendor, and one 
of its first objects is, the buyer’s peaceable possession of the thing 
sold. In this respect, the obligation is indivisible, although in regard 
to damages consequent on eviction, each heir may only be bound for 
his virile share. 

Parole evidence will not be received to show that the husband purcha- 
sed certain property at the probate sale, of his mother-in-law’s 


succession, for his wife. 


The plaintiff for himself and as tutor of his minor child, 
instituted this suit to recover one hundred and sixty acres of 
land, which he alleges, the defendants, John Shackleford 
and Joseph Cooper, without color of title, have taken into 
their possession, and refuse to deliver up. He shows, that 
he purchased said land at the probate sale of the succession 
of his wife’s mother, for the sum of five hundred and ten 
dollars. He prays that it be restored to him, and decreed to 
belong to him and his minor child. 

The defendants excepted to the plaintiff’s capacity to sue, 
and averred, that the sale of the land by the Court of Pro- 
bates was made to effect a partition among the heirs of 
Judith Cooper, of whom the plaintiff’s wife was one, and 
was adjudicated to the plaintiff in right and for his wife, 
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who received it as her paraphernal property; wherefore, no Eastraw Disr. 
action can be maintained without her appearing as plaintiff, | -4pr%, 1838. 


aided by the husband. STOKES | 
The defendant Cooper, in a separate and amended answer, v8. 
: . .. sine ae (thers SHACKLEFORD 

claimed title under a sale from plaintiff’s wife in her lifetime, ET AL. 


she being authorized by the judge to sell in the absence of 
her husband. | 

On these pleadings and issues, the parties went to trial. | 

The plaintiff exhibited evidence of his tutorship, and the 
sale and adjudication of the land in question to himself, by 
the judge of probates, as alleged. 

The defendants offered in evidence, the sale of the wife to 
the defendant Cooper, in November, 1836, while her hus- 
band was absent, and also showed that Cooper, and Shackle- 
ford, his tenant, had been in possession two years, and made 
crops. 

The defendants also offered parole evidence to show, that 
this land was purchased at the probate sale of Mrs. Cooper’s 
succession, by the plaintiff, for and in the name of his wife, 
who was an heir. The testimony was objected to as inad- 
missible, when the procés verbal of the sale itself was in evi- 
dence. The objections were sustained, and a bill of 
exceptions taken. 

Judgment was rendered in favor of the plaintiff, decreeing 
the land to him and his ward; and allowing sixty-three 
dollars damages for the detention of it, &c. 

The defendants appealed. 


2. N. Ogden, for the plaintiff. 


Elam, for the defendants, contended, that the land in 
question was the paraphernal property of the plaintiff’s wife, 
sold at the sale of her mother’s succession, to effect a parti- 
tion. The adjudication of it was virtually made to her, and 
for her benefit, and the agency of her husband could have 
been shown by parole evidence. 

2. In a sale and purchase of paraphernal property, the 
heir has a right to bid, and parole proof of agency in ano- 
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sed by the hus- 
band during 
marriage, with 
the funds of the 
wife, it belongs 
to the communi- 
ty, and not to 
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The heir can- 
not claim against 
the warranty of 
his ancestor, but 
is estopped by it 
from asserting 
title, although 
the title never 
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ter the ancestor’s 
death. 


If the vendor 
sells without ti- 
tle at the time of 
sale, but acquires 
title afterwards, 
it will acerue to 
the benefit of the 
vendce, 


CASES IN THE SUPREME COURT 


ther’s bidding for the heir is admissible. Louisiana Code, 
articles 2371, 2603. 7 Martin, 244. 1 Louisiana Reports, 520. 

3. The parish judge had jurisdiction, and the wife was 
legally authorized to sell. Louisiana Code, 3522, No. 20. 
Code of Practice, articles 81, 129. Civil Code of 1808, p. 28, 
article 26. Acts of 1807, p. 128, sections 65, 67. 


Bullard, J., delivered the opinion of the court. 


The plaintiff in his own right, and as tutor of his minor 
child, sues for a tract of land under the following circum- 
stances. 

His wife, the mother of the minor, being entitled to receive 
a portion of her mother’s estate, the property was sold at pub- 
lic auction, with a view to a partition, and the land in 
question was adjudicated to the plaintiff, who was also to 
receive a share coming to one of the minor heirs, whose tutor 
he was. In a settlement with the co-heirs he is charged 
with several sums of money and the price of the land, and 
the wife jointly with him signed a receipt for her share of the 
estate. She afterwards, with the authorization of the parish 
judge, in the absence of her husband, sold the land to the 
defendants, and since the death of the wife this suit is 
brought to recover it. 

The purchase having been made during the existence of 
the marriage, and in the name of the husband, we are of 
opinion, that the land belonged to the community, and not 
to the wife as paraphernal. Louisiana Code. 

The wife was, therefore, without capacity to sell it under 
the authorization of the judge, and the purchaser acquired 
no title. With respect to one undivided half of the land, 
therefore, we consider the husband’s title good. 

But if the minor has any right or title, it must be as heir 
of his mother; and the question presents itself, whether he 
can claim against his mother’s warranty, or whether he is 
not estopped or precluded by the exception of warranty? It 
is clear that although she was without title at the time of 
the sale, yet if she had acquired title afterwards, it would 
have accrued to the benefit of her vendee. No such thing 
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occurred during her lifetime, but on her death her heirs 
became seized of one undivided half of the property com- 
posing the community. The obligations of warranty descend 
to the heirs of the vendor, and one of the obligations of war- 
ranty, indeed the first, is the buyer’s peaceable possession 
of the thing sold. Louisiana Code, 2451. In that respect, 
the obligation is indivisible, although, with regard to dama- 
ges, consequent upon an eviction, each heir may be bound 
only for his virile share. The minor plaintiff claiming 
through his mother, as heir at law, can have no better right 
than she had, and if she could not recover back the land, 
neither can her heir. 

The court, in our opinion, did not err in refusing to let in 
parole evidence to show that the plaintiff purchased at the 
probate sale for his wife. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, and proceeding 
to render such judgment, as ought, in our opinion, to have 
been given below, it is further adjudged and decreed, that 
the plaintiff, Young R. Stokes, recover of the defendant one 
undivided half of the tract of land described in his petition, 
and that the defendant be quieted in his title to the other 
half; the costs of the District Court to be paid by the 
defendant, and those of the appeal by the plaintiff and 
appellee. 








BLOUNT US. SYMS. 


APPEAL FROM THE COURT OF TIIE THIRD JUDICIAL DISTRICT, FOR THE 


PARISH OF EAST BATON ROUGE, THE JUDGE OF THE DISTRICT PRESIDING. 
Where the mother as natural tutrix, exchanges certain slaves of the com- 
munity, for a tract of land, the son as heir of his father may sue to 
recover this land from a third possessor, to whom his mother illegally 
conveyed it. The institution of suit amounts to a ratification of the 


exchange and purchase of the land for his benefit. 
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Eastern Dist, If the mother, while tutrix of her son, purchases land with the funds or 


April, 1838. 


BLOUNT 
vs. 
SYMS. 


property of his deceased father’s succession, and he assents to the 


contract, his title to it will prevail over a naked possessor. 


This is a petitory action, in which the plaintiff claims title 
to two hundred acres of land in the possession of the 
defendant. 

The plaintiff alleges, that he is the sole surviving child of 
Hugh R. Blount, deceased ; the other three children having 
died since their ancestor, leaving the petitioner and his 
mother the sole heirs of his succession, All the property 
at his death, belonged to the community, and consisted of 
several slaves. That the mother was confirmed as natural 
tutrix of the children, and took possession of all the property 
of the succession ; sold some of the slaves, and appropriated 
the proceeds to her individual benefit, and exchanged the 
remainder for the tract of land in contest. 

The plaintiff further shows, that the defendant, well 
knowing the premises, has taken possession of the tract of 
land, and refuses to deliver it up, although amicably de- 
manded. He prays that he be declared the true owner, and 
that the defendant be ordered to give him possession, &c. 

The defendant excepted and denied that the plaintiff had 
any right to claim the land sued for, and that the petition 
disclosed a total want of right to recover; that, if he has 
any claims they are against his mother and tutrix, whom he 
must sue, and establish his rights by a judgment. He prays 
that the demand be rejected with costs. 

The defendant also answered, pleaded a general denial, 
and averred he purchased the property in dispute from the 
plaintiff’s mother, by notarial act, the 14th of March, 1835, 
whom he cites in warranty. 

The cause was tried in the District Court upon the 
exception alone. The judge a quo, was of opinion, that the 
exception was well taken, and gave judgment dismissing the 
sult. 

Elam, for the plaintiff, contended, that enough was shown 
and alleged in the petition to put both parties on proof of 
their respective rights, &c. 
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1. Whether the plaintiff was or was not entitled to any Hasrenn Dist. 
part of the succession of H. R. Blount; whether he had _-A/7% 1858. 


or had not obtained a judgment against his mother as his 
tutrix, were matters of evidence. 

2. It is alleged, the land was purchased with property of 
the community ; that it was inventoried as such; that the 
entire community belonged to the plaintiff and his mother ; 
that she had received and enjoyed her portion thereof; and, 
that the land was all that was left to the plaintiff: and that 
the defendant held illegally. 

The plaintiff and his mother were at least joint owners ; 
hence the plaintiff could maintain a petitory action against 
a possessor without title ; and title or no fille, can only be 
inquired into by a trial on the merits. 3 Louisiana Re- 
ports, 128. 

3. The judge a quo, erred, in assuming that the defendant 
acquired title from the plaintiff’s mother; or, that he had 
any title: this was not aileged in the petition, nor disclo- 
sed by the exception. In searching for that averment in the 
answer and judging of its effect, was trying the cause on the 
merits, without evidence. The judgment should be reversed, 
and the cause reinstated for trial on its merits. 


R. N. and 2. N. Ogden, for the defendant. 


Bullard, J., delivered the opinion of the court. 


This case went off in the court below, upon an exception 
in the nature of a demurrer. The exception denies the 
right of the plaintiff to maintain the present action on the 
grounds stated in the petition, and avers that the petition 
itself discloses a total want of right against the respondent. 

Such an exception admits, hypothetically, the facts 
alleged, but denies the legal conclusion which the plaintiff 
seeks to draw from them, to wit, his right to recover. 

The facts alleged in the petition, and which for the pur- 
pose of this argument are to be assumed as true, without 
regard to other matters of defence upon the merits, are, that 
the plaintiff is the only surviving child of his father, Hugh 


BLOUNT 
v8. 
SYMS, 








176 


Eastern Dist. 
April, 1838. 
BLOUNT 
US. 
SYMS. 


Where the 
mother, as natu- 
ral tutrix, ex- 
changes certain 
slaves of the 
community, for 
a tract of land, 
the son, as heir 
of his father, 
may sue to reco- 
ver this land 
from a_ third 
possessor, to 
whom his mo- 
ther illegally 
conveyed it. 
The institution 
of suit amounts 
to a ratification 
of the exchange 
and purchase of 
the land for his 
benefit. 


If the mother, 
while tutrix of 
her son, purcha- 
ses lands with 
the funds or pro- 
perty of his de- 
ceased father’s 
succession, and 
he assents to the 
contract, his ti- 
tle to it will pre- 
vail over a na- 
ked possessor. 


CASES IN THE SUPREME COURT 


R. Blount; that his mother, who is still alive, was in com- 
munity with him; that they had other children, who died 
since the father; so that the plaintiff and his mother are 
now sole heirs, and entitled to the property composing the 
community: that among the common property were two 
slaves, which the mother, who was the plaintiff’s tutrix, 
exchanged for the tract of land in controversy, which she 
afterwards declared to belong to the estate ; that the mother 
has received the whole of her share of the community in 
other property, which she converted to her own use. It 
is lastly alleged, that the defendant illegally and forcibly 
took possession of the tract of land in question. 

The bringing of the present suit on the part of the heir, 
amounts to a ratification of the exchange made by the mo- 
ther, and if it be true as alleged, that the defendant is with- 
out title, the plaintiff would, in our opinion, be entitled to 
recover at least a part of the land, if not the whole. It is 
true, the land does not appear, nor is it alleged, ever to have 
belonged to the deveased, but if the plaintiff’s mother 
acquired it in part or in whole for him, and he assents to the 
contract, it appears to us, he shows such a right as would 
prevail over a naked possessor. 

We are, therefore, of opinion, the court erroneously sus- 
tained the exception, and the case must be remanded for a 
trial upon the merits. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be reversed, the case rein- 


stated and remanded for further proceedings according to law, 
and that the defendant pay the costs of the appeal. 
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FREELAND US. HODGE. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


In an action by the holder against the maker of a promissory note, where 
it is shown by an authentic act, that the note sued on, was delivered to 
the plaintiff already endorsed in blank by the payees, as part of the price 
of real estate, sold by him to the defendant, he will recover without 


proof of any of the subsequent endorsements in blank. 


Such a note not being acquired in the ordinary course of business from the 
endorsers, they will be considered in the light of sureties of the maker. 
The original holder of a note endorsed in blank, being in possession, he 
may sue the maker and recover without proving the endorsements, 
except the payee, as the note passes by delivery. 

The plaintiff may have his judgment altcred, contradictorily with the 
defendants, from a judgment with mortgage and liberty to seize certain 


property, to a general judgment without mortgage. 


This is an hypothecary action, instituted by the original 
holder, secured by mortgage, against the maker of the 
following promissory note : 

“84583 334 New-Orleans, 15th April, 1836. 

“One year after date, I promise to pay to the order of 
Hodge, Oxnard & Co., the sum of forty-five hundred and 
eighty-three dollars, and thirty-three and one-third cents, for 
value received. (Signed) “WM. L. HODGE.” 

Endorsed, “ Hodge, Oxnard & Co., John,M. Bach, John 
Freeland, Charles A. Jacobs.” 

On its face the note is signed, “ne varietur,” “ New- 
Orleans, April 27th, 1836. F. Grima, Notary Public.” 

The plaintiff alleges in his petition, that the note sued on, 
is one of the notes given by the defendant to him, for the 
price of certain property, described in the act of sale and 
mortgage annexed ; and he prays, that after due proceed- 
ings had, that he have judgment, and that the property be 
seized and sold according to law, and his debt paid by 
privilege, &c. 
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HODGE, 
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The plaintiff annexed the note and protest, with the act 
of sale and mortgage, to his petition. 

The defendant pleaded a general denial, and on these 
pleadings and issue the cause was tried before the court. 

The act of sale was read in evidence by the plaintiff, and 
recited, “that the present sale and transfer is made for and 
in consideration of the sum of fifteen thousand dollars, paya- 
ble as follows, to wit : the sum of nine thousand one hundred 
and sixty-six dollars and sixty-six and two-third cents, in 
two several promissory notes, each for the sum of four thou- 
sand five hundred and eighty three dollars and thirty-three 
and one-third cents, subscribed by the said Wm. L. Hodge, to 
the order of and endorsed by Hodge, Oxnard & Co., and 
payable respectively in one and two years from the 15th day 
of April, instant, which said notes, after having been counter- 
signed and paraphed ne varietur, by me, notary, undersigned, 
in order to identify them with the present act, were handed 
over and delivered to the said John Freeland, &c.” (present 
plaintiff. ) 

The note and protest being also in evidence, upon this 
testimony alone the plaintiff had judgment for the amount of 
the note, interest, and costs of protest and suit, with special 
mortgage, and liberty to seize and sell the mortgaged pre- 
mises, upon the production of the mortgaged notes. 

This judgment was rendered Sth of June, 1837, and on 
the Sth, the defendant moved for a new trial, which motion 
was overruled on the 17th of the same month. 

On the 9th June, pending the motion for a new trial, the 
plaintiff’s counsel took a rule on the defendant, to show 
cause why the judgment should not “be so amended and 
remodelled as to operate only as a general judgment against 
the defendant, without any special mortgage or privilege on 
the property, alleged in the petition to have been sold by the 
plaintiff to the defendant.” On hearing the rule the judg- 
ment was so amended. The defendant appealed. 


Jones, for the plaintiff, insisted that the judgment should 
be affirmed, even with damages as for a frivolous appeal, 
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because there was no evidence to support the pretensions of Easrerx Dist. 
the appellant. Nothing can be assigned as error, which Afri, 1828. 
might have been cured by legal evidence, if the appeal rnrzuaxn _ 
comes up without evidence. 2 Martin, N. S., 265. 2 Lowi- — yanon. 
siana Reports, 225. 

2. Where the appellant relies solely on errors apparent in 
the record, he must file an assignment of them within ten 
days. In this case the appeal was filed in June, 1837, and 
the assignment of errors not made until the 4th day of 


April, 1838. 


L. Peirce, contra, urged, that by the inspection of the 
record, the note seems to have been successively owned by 
John M. Bach and by Charles A. Jacobs. The plaintiff’s 
name is endorsed between, and after his then comes the 
proof that the note was endorsed and owned by Jacobs. Two 
things were necessary to be done, which were omitted : first, 
proof of the handwriting of Bach ; and second, proof of the 
re-transfer from Jacobs to the plaintiff. 

2. The endorsement of a note is presumptive evidence 
that the endorser has once been owner; and in this case that 
it had been parted with by Freeland, whose name is endor- 
sed after Bach and before that of Jacobs. To show how he 
again came into possession, he was bound to prove Bach’s 
signature, or strike it out at the trial. Chitty on Bills, &c., 
632. 5 Martin, 361. 

3. It is true a note or bill endorsed in blank passes by 
delivery ; but it is also true, that when an endorsement is 
made it must be stricken out, or proved to be the signature of 
the person purporting to have endorsed it, &c. 1 Lord 
Raymond, 742. 

4. The original judgment was according to the prayer of 
the petition, and the court had no power to alter or modify 
it, as was done in this case. 


Bullard, J., delivered the opinion of the court. 


The defendant is appellant from a judgment rendered 
against him as the maker of a promissory note. His counsel 
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Eastern Disr. insists, that it should be reversed, because the plaintiff failed 
April, 1838. to prove the endorsement of Bach and of Jacobs, and because 


rnzrtann the court improperly changed and modified the judgment, 


vs. s 
oe after it had been rendered. 


In an action It appears by the copy of an authentic act, that. the note 


ni Bing — was delivered to the plaintiff, already endorsed by Hodge, 


ne poate Oxnard & Co., as part of the price of real estate sold by him 
r e, where i aye ceaacis 
it is shown by to the defendant, and was not acquired by the plaintiff in 


an authentic : : 
that the rac, the ordinary course of business, from the endorsers. Hodge, 


sued on was - Oxnard & Co. were in truth sureties of the purchasers; and 
yerec y the be a" ‘ Sine eee 
plaintiff, ‘alrea- Such is in substance the allegation in the petition. Nor is it 


ty andorsed in alleged that the plaintiff acquired the note by the subsequent 


payees, as part endorsement of Bach, although it is alleged that the note 
of the price of 


real estate sold Was also endorsed by him. It was, therefore, not necessary 


by him to tl , 
defendant, he 0 prove his endorsement, which we may fairly presume was 


will reeover added as further security. Nothing shows that the note was 
without proof of 


any of the sub- ever out of the possession of the plaintiff, except for the 


sequent endorse- ; : i 
nage tal purpose of collection. We are not authorized to notice the 


Such a note pretended endorsement of Jacobs, which is neither proved 


t bei ™ : se 
ved in the ovdi. Hor alleged by either of the parties. The original holder, 


9 ilinaagy og therefore, appears still in possession of the note, and the real 
yusiness i . . . . 
the endorsers, or pretended endorsement being in blank, it might pass by 


they will be con- ; . ; 
idered in the Gelivery. Mourain vs. Devall, recently decided, ante 93. 


light of sureties S iol ; 
cfthe maker, Lhe appellant further urges, that the original judgment 


The original Was according to the prayer of the petition, and that the 


holder “ie plaintiff had no right to have it modified, as was done on 
endorse 


blank, being in motion of his counsel. 


ssession, he “os . en 
eyeuethe ma. Lhe petition contains both a prayer for the seizure and 


men = ne sale of the mortgaged property, and for general relief. The 

without pr aes Z 

the —endorse- judgment first rendered, was against the defendant, for the 

ments except , ao ° . we ; 

the payee,as the amount of the promissory note, with liberty to seize and sell 

a bY the property mortgaged, upon the production of the notes, or 
elivery. * ae: Bis ‘ 
The plaintiff Upon making the holders thereof parties to the execution. 

vod —. — It was afterwards, contradictorily with the defendant, modi- 

judgment alter , : 

x4, eontradieto- fied, so as to operate as a general judgment, without regard 


‘ily with the de- ° ; 
alg reg to the mortgage. Of this we think the defendant has no 


judgment with vioht to complain. He owed the money, and the plaintiff 


mortgage and li- : 
herty to seize was entitled toa judgment generally, leaving the execution 
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to be regulated according to law, and reserving the defend- Easrern Dist. 
ant’s right, if any he had, to insist upon the mortgaged ~#/7%4 1858. 
property being first seized, but permitting him to show other PHELPS 
property, if he thinks proper. — 
certain property, 


It is, therefore, ordered, adjudged and decreed, that the to, a general 
judgment with- 


judgment of the District Court be affirmed, with costs. out mortgage. 


PHELPS US. MORGAN. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The certificates of the clerk and judge, that “the record contains all the 
evidence adduced on the trial,” will be disregarded, and the appeal dis- 
missed, if the cause is not in a situation to enable the court to examine 


the testimony and the whole case, on its merits. 


This case commenced by a rule taken by the plaintiff, on 
G. W. Morgan, late sheriff of the parish of Orleans, under 
the act of 1826, (1 Moreau’s Digest, 231,) making the 
sheriff responsible for the debt, unless he returns the writ by 
the return day. 

The rule required the late sheriff to show cause on a 
particular day, why he should not be responsible, and pay 
the plaintiff the amount of a certain judgment, etc., for not 
having made return of the writ of fiert facias, which issued 
on said judgment. 

On the day the rule was set for trial, the record states, 
that after hearing counsel for the plaintiff in the rule, the 
court took the same under consideration. On a subsequent 
day the court discharged the rule, and the reasons assigned 
in a written opinion, were placed on file in the record. 

The record of the case contains no evidence or bill of 
exceptions, or any means except the reasons of the judge 
a quo, to show on what facts and evidence it was tried. 
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Eastern Dist. The clerk and judge both, however, certify, that the record 
April, 1838. contains all the testimony adduced on the trial, etc. 


M‘GREGOR The plaintiff in the rule appealed. 


vs. 
BRITTINGHAM 


ET AL, M‘Kinney, for the appellant. 





Bullard, J., delivered the opinion of the court. 


The certifi The appellant has not brought this case before us in such 
or got an “that @ Way, as to enable us tv examine the judgment pronounced 
“the recordcon- below, Although both the judge and the clerk certify, that 


tains all the evi- i 4 
dence adduced the record contains all the testimony adduced on the trial 


on the trial,’ 2 Q F : 

will be disre- Of the rule, it contains in fact neither a statement of facts 
1, and th . : 

ae ‘Hemi, HOF testimony taken down on the trial, nor even an answer 

sed, if the cause tg the rule, nor a bill of exceptions. We are left to gather 

1s not In a situa- er ° 

ation to enable the facts from the opinion of the judge. 

the court to exa- 

mine the testi- ; 

mony and the  [t is, therefore, ordered, that the appeal be dismissed, with 

whole case, on ? 

its merits. costs. 








M‘GREGOR US. BRITTINGHAM ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


A party making advances for and on account of a vessel in a foreign 
port, and who executes a bond to obtain her release from seizure, 
conditioned to pay the amount of forfeiture, in the event of its being 
declared by the supreme judicial tribunal of the country, is entitled to 
recover full indemnity for such advances, and the penalty of his bond 
from the owners, reserving to the latter the right to recover back the 


penalty if the forfeiture is remitted. 


This is an action to recover from the defendant, Britting- 
ham, as master and part owner, and of B. Issaverden, three- 
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fourths owner of the brig Ophir, all residing in New-York, Eastexx Dist. 
April, 1838. 


indemnity, amounting to seven thousand three hundred and 
three dollars, for advances made, and a penal bond executed 
by the plaintiff, in Campeachy, to release said brig from 
seizure, about the Ist of May, 1835. 

The plaintiff alleges, that when the brig arrived in the 
port of Campeachy, she was seized for an alleged violation 
of the revenue laws of Mexico. That during the detention 
of the vessel for several months, he made advances for dis- 
bursements, expenses and costs of the legal proceedings 
against her in the Mexican tribunals, for the forfeiture, and 
for commissions and disbursements in bonding her, &c., 
amounting to one thousand, four hundred and eighty-eight 
dollars, according to an annexed account; and all this with 
the consent and at the request of the master and part 
owner. 

He further shows, that at the request of the master and 
part owner, and in order to obtain the release of said vessel, 
he gave a bond, in the penalty of five thousand and four dol- 
lars, her appraised value, to abide the final decree of the 
supreme judicial tribunal of Mexico, to which the case had 
been taken by an appeal ; and that in the meantime the brig 
was to proceed to New-Orleans, or some port in the United 
States, the master first executing a bottomry bond in the 
ordinary form, according to mercantile usage, with the cus- 
tomary maritime interest, which he alleges to be at the rate 
of twelve and a half per cent., secured on the bulk and equip- 
ments of the vessel, for the amount of said bond and dis- 
bursements, to be paid with interest, to wit: the bond within 
sixty days, and disbursements in thirty days after her arrival 
in a port of the United States. That this arrangement was 
extremely advantageous to the interest of the defendants, as 
it enabled them to employ and have said vessel released for 
a sum not exceeding one-third of her real value. 

He further alleges, that the defendant, Brittingham, in 
violation of his agreement, and with the intention of defraud- 
ing him, departed clandestinely in the night, the 5th or 6th 
of January, 1836, without executing the bottomry bond for 
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Eastern Dist. his security to cover the advances and responsibilities made 


April, 1838. 
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and incurred for said vessel, and brought her to the port of 
New-Orleans. 

He prays that the vessel be attached, and that he be 
declared to have a privilege or lien on her, and that judg- 
ment be rendered in his favor for the amount of his advances, 
and the penal bond given to the Mexican government, &c. 

The defendant, Brittingham, pleaded a general denial, and 
denied specially every allegation in the petition. 

The other defendant admitted he was owner of three- 
fourths of said brig Ophir, but had since abandoned all his 
interest in her to the underwriters. 

The plaintiff filed a supplemental petition, making certain 
insurance offices in New-York parties, defendants, on account 
of the abandonment of Issaverden. 

Upon these pleadings and issues the case was tried before 
the court. 

The parish judge summed up the whole case on the 
evidence and arguments of counsel, as follows: 


“1. That it clearly results from the evidence, that A. P. 
Brittingham, master of the brig Ophir, and the proper agent 
of all the owners of said vessel, for every thing relative to the 
same, had agreed with the plaintiff to execute to him a 
bottomry bond on said brig Ophir, in the usual form and with 
the usual mercantile liabilities and interest, for the purpose 
of securing the said plaintiff: first, for the amount of a certain 
bond, furnished by said plaintiff, to obtain the release of said 
brig Ophir, which otherwise would have continued to be 
detained in the port of Campeachy, by the authorities of the 
country, whilst a certain suit, in which an appeal had been 
taken to the Supreme Court of Mexico, should be undetermi- 
ned; secondly, for the necessary advances and disbursements 
made by said plaintiff for said brig Ophir, and for the plain- 
tiff’s usual mercantile commissions; and that after having 
entered into said agreement, but before furnishing the bond 
aforesaid, agreeably to his promise, the said Capt. Britting- 
ham, without the knowledge and consent of the plaintiff, 
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did clandestinely depart, during the night, from the said port Eastern Dist. 


at that place, the register and other papers of the vessel, 
which had been placed in the hands of said officer, for the 
purpose of carrying into execution the agreement relative to 
the bottomry bond aforementioned. 

“2. That according to the agreement aforesaid, and in 
comformity with the bottomry bond, had it been entered into 
as contemplated, the amount of plaintiff’s disbursements and 
commissions, and the premium or maritime interests thereon, 
were to be paid within thirty days after the Ophir’s arrival 
in a port of the United States, and the amount of the bond 
and interest thereon within sixty days after such arrival. 

“3. That the said Capt. Brittingham, having, by his 
clandestine running away with the brig from Campeachy, 
avoided the completion of the agreement by him entered 
into with the plaintiff, to wit: the execution of the bottomry 
bond aforementioned, the plaintiff is entitled to demand from 
this court, that he should be re-placed in the same situation 
in which he would have been, had the agreement been 
honestly fulfilled. 

“4, That it is in evidence, that the amount of the bond 
entered into by the plaintiff, to obtain the release of the brig 
Ophir, as before mentioned, is five thousand and four dollars. 


($5004.) 


» 


«5. That the amount of the plaintiff’s disbursements and 
commissions, is fully proved to be fourteen hundred and 
seven dollars and forty-five cents, ($1407 45.) 


“6. That it is also in evidence, that twelve and one-half 


per cent. is a reasonable bottomry premium between Cam- 
peachy and New-Orleans, especially in the situation in 
which the Ophir found herself at the time gf the agreement. 

“7, That the precise day of the arrival of the brig Ophir 
in New-Orleans, shows, without doing any injury to the 
defendant, the day on which the plaintiff’s petition was filed 
in this court, to wit: the 23d of January, 1836, may pro- 
perly be taken as the time from which the thirty and the 
sixty days were to begin, within which the plaintiff was to 

24 VOL. XU. 
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Eastern Dist. be paid for the amount of his disbursements and commis- 
April, 1858. sions, and for the amount of the bond by him entered into as 
~ m‘erecon aforesaid, together with the premium on each of said items 
vs. . a . er ; ; ‘ 

anrTeevcnan PeSpectively ; s0 that the plaintiff was entitled to receive the 
rrat amount of his bill for disbursements, and the premium 
thereon, on the 23d February, 1836, and the amount of the 

bond and the premium thereon, on the 23d March, 1836. 
“8, That according to the principles just laid down, the 

account between the parties would stand as follows: 


Amount of the appeal bond entered 


into by the plaintiff}.......... $5004 00 
Amount of premium on the same, at 
ee 625 50 


Amount of appeal bond and premium 


thereon, due March 23, 1836, . . - $5629 50 
Amount of plaintiff’s disbursements 
and commissions,..........--- $1407 45 
Amount of premium on the same, at 
ee 175 93 


Amount of plaintiff’s disbursements and 
prem. thereon, due Feb. 23, 1836, 1583 38 


Total amount due by defendants to plaintiff, $7212 88” 


Judgment was rendered for this sum, with interest and 
costs, from which the defendants appealed. 


J. Slidell, for the plaintiff, urged the affirmance of the 
judgment appealed from, as being fully proved by the testi- 
mony, facts, and the circumstances of the case. 


Schmidt, for the defendants, insisted on the reversal of the 
judgment, as being erroneous, 

1. Because there is no legal evidence that the plaintiff 
made even one-fourth of the disbursements, which the 
inferior court assumed as proved. 

2. Because there is no proof that plaintiff entered into any 
bond for defendants. 
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3. Because if such bond was entered into, there is no Eastrxy Dist. 


evidence to show that it was not void at the time the cause 
was tried, nor indeed that there was even the slightest 
ground to apprehend that plaintiff would have to pay the 
same, nor that the appeal was ever prosecuted before the 
Supreme Court at Mexico. 

4. Because at least a portion of the pretended contract, 
viz: the bond for five thousand and four dollars, is not a pro- 
per subject for bottomry, there being no such hazard or risk 
as the law contemplates and requires, in order to authorize a 
maritime loan of that nature. Vide Annesley on Insurance, 
173, 187. Abbott on Shipping, 173, °4,’5, and 176. ITale’s 
Emeregon, p. 24, 30, 31, 36. Benecke, 71, 72. 

5. Because if the pretended contract was such a one as 
was suitable and proper for bottomry, there is no evidence of 
the impossibility of procuring security otherwise, or of the 
necessity of resorting to this mode of indemnity. Benecke, 247. 

6. Because there is no written evidence of the existence of 
a contract of bottomry, and the law does not authorize the 
same to be proved by parole. Hale’s Emeregon, p. 45. 


Bullard, J., delivered the opinion of the court. 

In this action, the plaintiff seeks to recover of the owners 
of the brig Ophir, the amount of certain advances, made by 
him, and indemnity against a bond by him subscribed, upon 
which the vessel was released from seizure ; the plaintiff 
remaining liable in the event of her final condemnation, in 
the Supreme Court of Mexico. He further claims maritime 
interest on the amount, upon the allegation, that one of the 
owners Who was at the same time master, agreed and bound 
himself to hypothecate the brig for the amount of the advan- 
ces and of the bond, and to pay him the usual rate of mari- 
time interest, which he alleges to be twelve and a half per 
cent., but that after the advances were made, and the brig 
released upon the execution of the bond, the master and part 
owner departed with the brig clandestinely, from the port of 
Campeachy, without executing the bottomry bond, and 
leaving behind him a part of the ship’s papers. 


April, 1838. 
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It appears that the captain was and is owner of one-fourth 
of the brig, and that the owner of the other three-fourths 
abandoned to the underwriters, who are now made parties in 
this suit, the brig having been seized in the port of New- 
Orleans, at the suit of the plaintiff. 

The principal facts of the case are substantially proved, 
not only by the testimony of witnesses, but by the letters of 
the defendant, Brittingham; that the latter promised to 
execute a bottomry bond, as a counter security to the plain- 
tiff, and that the money should be payable a short time after 
the arrival of the Ophir in a port of the United States, we 
have not the slightest doubt; and that the plaintiff relying 
on his promises, made the advances required of him, and 
executed the bond upon which the brig was released from 
seizure, subject to the final decision of the appellate tribunal, 
is equally certain. 

If a bottomry bond had been executed according to pro- 
mise, the owners, other than Brittingham, might, perhaps, 
have contested his authority and the validity of the hypothe- 
cation. But such is not now the question before the court. 

The advances made by the plaintiff and the liability in- 
curred by him in executing the bond for the release of the 
brig, were useful and even indispensable to all concerned, 
and he is entitled to liberal remuneration from them. At any 
rate, he is legally entitled to the indemnity stipulated, whe- 
ther in the shape of a specific performance of the contract on 
the part of the master and part owner, or in that of damages 
for the non-performance of the contract. The indemnity in 
relation to the bond towards the Mexican authorities, was to 
have been, the payment of the amount to the plaintiff sixty 
days after the arrival of the brig in the United States. 

The Parish Court, however, in our opinion, erred, in 
giving judgment for the plaintiff absolutely for the amount of 
the bond, without making any provision for its reimburse- 
ment in the event of McGregor being released from any fur- 
ther liability on his bond, or the affirmance of the decree of 
the tribunal from which an appeal had been taken. The 


money in his hands was evidently intended only as a coun- 
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ter security, to be refunded in the event of the plaintiff not Easrenn Disr. 
April, 1838. 


being made liable cn his bond. 

The court further erred, in our opinion, in allowing an 
item in the plaintiff’s account of three hundred and eighty- 
nine dollars and sixty-two and a half cents for tonnage 
duties, advanced by him on account of the brig. It appears 
in evidence, that this payment of duties was conditional, and 
that in the event of the final condemnation of the vessel, the 
amount should be deducted from the bond ; that is to say, 
that McGregor would have that much less to pay. That 
amount was therefore included in the bond, and the plaintiff 
cannot recover both. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed, and proceeding to 
give such judgment as should, in our opinion, have been ren- 
dered below ; it is further ordered and decreed, that the plain- 
tiff recover of the defendants, to be paid out of the property 
attached, the sum of six thousand eight hundred and twen- 
ty-three dollars and twenty-five cents, together with the 
costs of the Parish Court, reserving to the defendants their 
right to recover back five thousand and four dollars, the 
amount of the plaintiff’s bond of the 14th of December, 
1835, upon their making it appear that the plaintiff has been 
exonerated from any further liability on account of the same, 
in any other way than by payment, according to its tenor 
and conditions; and it is further ordered, that the plaintiff 
pay the costs of the appeal. 
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HENNEN Us. HENNEN. 
APPEAL. FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A person may change his domicil at will; and any restraint on his choice 
would be an abridgment of his rights; so, every citizen is allowed to 
select his domicil accordingly, as. his interest, inclination, or even 
caprice may direct. 

It is sufficient to effect a change of domicil, if the act of residing in 
another parish be combined with the intention of fixing a residence 
there, even when the party resides alternately in each parish. 

Where a resident of the parish of Orleans elects his domicil in the parish 
of St. Tammany, and makes his declaration in writing before the parish 
judges of the parish from which and to which he removes, according to 
law, and resides alternately in each, has a dwelling house and establish- 
ment, and transacts business in each, but holds offices and votes in the 
latter : Held, that it isa complete and legal transfer and change of domicil, 


so as to entitle him to be sued in the parish to which he has transferred it. 


This is an action to annul and set aside an account and a 
notarial act, as having been ratified and signed by the plain- 
tiff, through error, &c., and that the defendant be required 
to render a new account of his administration as tutor, and 
pay over a large sum which is alleged will be due on a full 
settlement. 

The defendant being sued as a resident of the city and 
parish of New-Orleans, pleaded a declinatory exception, 
averring, that his legal domicil was in the parish of St. 
Tammany, in which place alone he was suable. He prayed 
that the suit be dismissed. 

The evidence taken on the trial of this exception, is fully 
stated in the opinion of this court, which follows. 

The district judge decided against the defendant, and 
overruled the exception, principally on the construction of the 
42d and 43d articles of the Louisiana Code. 

Article 42. “The domicil of each citizen is in the parish 
wherein his principal establishment is selected.” 
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“The principal establishment is, that in which he makes Eastern Dist. 
April, 1838. 


his habitual residence ; if he resides alternately in several 
places, and nearly as much in one as in another, and has not 
declared his intention in the manner hereinafter prescribed, 
any one of the said places where he resides may be consi- 
dered as his principal establishment, at the option of the per- 
son whose interests are thereby affected.” 

Article 43. “A change of domicil is produced by the act of 
residing in another parish, combined with the intention of 
making one’s principal establishment there.” . 

Article 44. “ This intention is proved by an express declara- 
tion of it before the judges of the courts of the parishes from 
which, and to which he shall intend to remove. 

“This declaration is made in writing, is signed by the 
party making it, and registered by the judge.” 

The declinatory exception being overruled, the defendant 
answered to the merits. The cause was then tried, and on 
the evidence and arguments of counsel, and a charge from 
the ‘judge, it was submitted to a jury on one branch of the 
subject ; and a verdict having been returned for the plaintiff 
against the defendant, after an unsuccessful attempt to 
obtain a new trial, from judgment confirming the verdict, 
the defendant appealed. 


Conrad and Grymes, for the plaintiff. 
Hennen (in propria persona) and Preston, for the defendant. 


Carleton, J., delivered the opinion of the court. 

At the trial of this cause, our attention was first drawn to 
the declinatory exception taken by the defendant, who insists 
that his domicil is in the parish of St. Tammany, and that 
he is not suable in the parish of Orleans. 

The exception is as follows : 

* And now the said Alfred Hennen appears and makes a 
declinatory exception to the jurisdiction of this honorable 
court, and says, that he is a resident of the parish of St. Tam- 
many and therein domiciliated, and can be sued in the parish 































191 


HENNEN 
vs. 
HENNEN, 








192 


Eastern Dist. 


Aprii, 1838. 
HENNEN 
Us. 
HENNEN, 


CASES IN THE SUPREME COURT 


of St. Tammany, his legal residence, only ; and that he is not 
liable to be sued in the parish of Orleans, and in this honor- 
able court, protesting at the same time that he does not con- 
fess any of the allegations in the petition, which would ren- 
der him liable to pay the petitioner any sum of money, but 
on the contrary expressly denying the same ; wherefore, this 
defendant prays, that this his declinatory exception may be 
sustained and the suit dismissed.” 

This plea being overruled by the court, defendant answered 
to the merits, upon which there was judgment against him, 
and he appealed. 

Many witnesses were examined by both parties, on the 
question raised by this exception, who stated in substance, 
that the defendant had, since the year 1822, practised as 
attorney and counsellor at law in the District Courts, held in 
that parish, and sometimes at its special sessions ; that his 
family resided there generally during the summer ; that he 
owns lands in that parish, on which he built a commodious 
and expensive dwelling house, in the year 1829; established 
a plantation with between twenty and thirty slaves, cattle, 
horses, carriages, &c., and employs an overseer by the year ; 
that the house and the other necessary buildings are worth 
from ten to fifteen thousand dollars, and appear to have been 
intended for a permanent place of residence ; that before the 
house was built, the defendant and his family boarded or 
lived in a hired house at Covington ; that he always resided 
in New-Orleans during the winter and spring, where he is, 
and has been for many years a member of the bar, engaged 
in an extensive practice ; that he bought, in 1831, the house 
in New-Orleans, where he lives with his family and servants, 
has an extensive library, and his name on a sign fixed at his 
door ; that he owns other real property of considerable value 
in the city ; that he voted in St. Tammany in 1828, at the 
presidential election, as did other persons from the city ; that 
he acted as an overseer of the road in that parish, in 1830 
and 1831 ; that his house, which remains furnished the year 
round, is calculated for a summer as well as a winter resi- 
dence ; that he continues to enlarge and increase his posses- 
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sions there; that he has buried there the remains of his de- Easrers Dist. 
ceased wife, child, and father ; that since his declaration of _4/”% 1858. 
change of domicil, he has always publicly spoken of St. newxex 
Tammany as his permanent place of residence; since his ypavp. 
house was built, he has generally gone thither earlier with 

his family than before ; he keeps no office there, but is some- 

times called on for professional business ; that he occasionally 

visits his plantation during winter, but not to reside there ; 

he generally returns to the city when the sickly season is 

over, as other persons do; that other citizens of New-Orleans 

have purchased summer residences in that parish, and return 

about the same period ; that within the last four or five years 

he declined voting in New-Orleans, alleging his residence to 

be in St. Tammany; that he has a pew in the Presbyterian 

church in the city, of which he is a member ; that he spends 
sometimes sixth months of the year in St. Tammany, and 

never less than four; that his house in New-Orleans is worth 
twenty-two thousand dollars, and remains permanently fur- 

nished the year round; that he had a box in the post office 

in the city, and caused his letters to be forwarded by Madi- 

sonville ; that he is a director of the Mississippi Marine 

and Fire Insurance Company and Orleans Navigation 
Company, in both of which he is the owner of stock ; 

that his notes have been rejected at bank because of his 

change of domicil ; and that he has been objected to for the 





same cause as security on an appeal bond. 

The plaintiff also produced several notarial acts, signed in 
1832-3, by the defendant, in which he is styled as of New- 
Orleans. 

The defendant produced in evidence, an extract from the 
records of the police jury of St. Tammany, showing he had 
been appointed captain of the police, and overseer for the 
roads in that parish, in the years 1830 and ’31. 

Also, several petitions presented to the courts in New- 
Orleans, in which he states himself as residing in St. 
Tammany. 

Also, the following declarations before the respective 
parish judges of the parishes of Orleans and St. Tammany : 

25 VOL. XII. 
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Easrenn Dist. Louisiana, First Judicial District, Parish of New-Orleans : 


To the honorable James Pitot, judge of the Parish Court 


uzxxex for the city and parish of New-Orleans; the declaration 


ne a 





ee 


of change of domicil of Alfred Hennen, heretofore a resident 
of the parish aforesaid: I, the undersigned, Alfred Hennen, 
do hereby declare, that it is my intention to change my 
domicil from the parish aforesaid, to that of St. Tammany, 
where I intend living with my family, and where I shall 
make my principal establishment, and this declaration I pray 
may be recorded, as required by law. 
(Signed, ) ALFRED HENNEN. 

New-Orleans, 13th July, 1829. 

Orper.—Let this declaration be filed and recorded, as 
prayed for according to law. (Signed,) JAMES PITOT. 

New-Orleans, July (3th, 1829. 


Louisiana, Parish of St. Tammany : To the honorable Jesse 
Rt. Jones, judge of the Parish Court for the parish of St. 
Tammany ; the declaration of a change of domicil of 
Alfred Hennen, heretofore a resident of the parish of New- 
Orleans, and the election of his future domicil in that of St. 
Tammany. 

I, the undersigned Alfred Hennen, do hereby declare that 
it is my intention to change my domicil from the parish of 
Orleans to that of St. Tammany: I do hereby elect the said 
parish of St. Tammany, as my future domicil, where I intend 
living with my family, and where I intend to make my 
principal establishment, for which purpose, I pray that this 
my declaration, accompanied by a certified copy of that 
made in the parish of New-Orleans, hereto annexed, to make 
part thereof, may be recorded in this parish of St. Tammany, 
according to law. (Signed,) ALFRED HENNEN. 

Parish of St. Tammany, 17th July, 1829. 

Let this declaration be filed and recorded according to 
law, bearing date July 17th, 1829. 

JESSE R. JONES, Parish Judge. 

Duly recorded, July 17th, 1829.—Jesse R. Jones, Parish 


Judge. 
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If the testimony of the witnesses heard in this cause, 


render it doubtful in which parish the defendant resides, the _ 


law has put it in his power, in such case, to solve the ques- 
tion for himself by his own declaration. La. Code, article 42. 

And by articles 43 and 44, it is declared, that “ A change 
of domicil is produced by the act of residing in another 
parish, combined with the intention of making one’s princi- 
pal establishment there.” ‘ This intention is proved by an 
express declaration of it, before the judges of the parishes, 
from which and to which he shall intend to remove. This 
declaration is made in writing, is signed by the party making 
it, and registered by the judge.” 

The defendant appears to have complied strictly with the 
forms of law here prescribed. 

In the case of Tanner vs. King, 11 Louisiana Reports, 
175, we said that a man might change his domicil at will, 
and any restraint upon his choice would be an abridgment 
of his rights. The law seeks for the intention, and allows 
every citizen freely to select his domicil accordingly, as his 
interest, inclination, or even caprice, may direct. 

It is sufficient if the act of residing be combined with the 
intention. 

The Roman law cited by plaintiff’s counsel, does not 
materially vary from our own. Domicilium re et facto trans- 
fertur, non nuda contestatione, sicut in his exigitur, qui negant se 
posse ad munera ut incolas vocari. Deg. lib. 50, t. 1, l. 5, 
section 20. 

He also cited Code Justinian, lib. 10, t. 39, |. 7, and 
Sirey, vol. 12, part 2, page 72, and several other authorities, 
which, on a close examination, do not appear to have any 
direct bearing upon the point at issue. 

Neither the Roman Code nor our own, declares how long 
a residence is necessary to effect the change ; but only, that 
the act of residing, must be combined with the intention. 

The laws of France, from which those of Louisiana on 
this subject are derived, are more explicit. 

In a case reported by Sirey, tome 13, p. 354, it is said : 
Peu importe qwil wy ait demeure que trois semaines ; le séjour 
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Easrenn Dist. plus ow mois long est indifférent pour acquérir domicile. 
seulement consulter Vintention. Denisart, a mot domicile, No. 19, 
dit, “qwun seul jour de demeure dans un lieu, avec intention dy 


fixer un domicile, suffit pour Pétablir.” 


April, 1858. 
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On doit 


Dargentré dit aussi: Una sola die constituitur domocilium 


modi de voluntate appareat, suivant la maxime, domicilium potius 


est amimi quam facti. 


Dart 103 du Code Civil a adopté ce 


principe. 


Touillier, vol. 1, page 323, No. 372, observes, La résidence 


la plus longue ne prouve rien, si elle n’est pas accompagnée de la 
volonté, tendis que, si Pintention est constante, elle opére le change- 
ment avec la résidence la plus courte, ne fit-elle que @un jour ; 
car du moment que le fait concourt avec Vintention, il forme ou 


Where a re- 
sident of the pa- 
rish of Orleans 
elects his domi- 
cil in the parish 
of St. Tammany. 


and makes his Y @ 
tion de domicile, quelque court que soit le temps écoulé depuis que 


la personne y réside ; par exemple, un jour seulement. 


declaration = in 
writing before 
the parish judges 
of the parish 
from which and 
to which he re- 
moves, accord- 
ing to law, and 
resides alter- 


change le domicile sans aucun delai. 


Duranton expresses the same opinion at No. 357, in his 


remarks upon article 103 of the Napoleon Code : Des qwil 


le fait @habitation réelle dans le nouveau lieu, il y a transla- 


The defendent in this cause has shown, that he resided 


occasionally six months of the year in the parish of St. 
Tammany, and at least four months every year for a series of 


nately in each ; years. 


has a dwelling 
house and estab- 
lishment, and 
transacts busi- 
ness in each, but 
holds offices and 
votes in the lat- 
ter: Held, that 
it is a complete 
legaltransferand 
change of domi- 
cil, so as to en- 
title him to be 
sued in the pa- 
rish to which he 
has transferred 
it. 


We think, that under the provisions of our code, upon 
whose rightful interpretation the decision of this question 
must depend, he has fully made out his transfer of domicil 
to that parish, and that the court erred in overruling his 
exception. 

The opinion here expressed, withdraws from our conside- 
ration the merits of this protracted and painful controversy, 
which, it is to be regretted, should have ever arisen under 
our wise and excellent system of laws. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, and 
that the plaintiffs petition be disinissed, he paying costs in 


both courts. 
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Eastern Dist. 
\ April, 1838. 


LOPEZ’S HEIRS 
vs. 


LOPEZ’S HEIRS vs. BERGEL, F. W. C. - BERGEL, f. w. ¢ 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST BATON ROUGE, THE JUDGE OF THE EIGHTH PRESIDING. 


The right of a creditor to attack a sale as fraudulent, made by his debtor 
to a third person, depends on his showing he was a creditor, before the 
date of the act. But a judgment by the creditor against his debtor, is 
not conclusive upon the vendee of the debtor, ualess he was made a 
party. He has a right to controvert the demand, and avail himself of 
every defence the original debtor had. 

So, where the vendee of a debtor was sued, he was allowed to plead pre- 
scription to the demand of the creditor, on which he had obtained a final 


judgment against the debtor. 


No creditor can sue, individually, to annul any contract as fraudulent, 
made before his debt accrued. So, if a note of the common debtor is 
prescribed, and he promises to pay it, afler a sale of his property, his cre- 
ditor cannot attack the sale as made in fraud of creditors, and sue his 
vendee. 

The vendce of a debtor, when sued, has a right not only to resist a judg- 
ment when offered in evidence against him, to which he was no party, 
but to insist on the plea of prescription, and the same defence which had 


been overruled, and to offer new testimony. 





In a suit by a creditor against the vendee of his debtor, to annul the sale, 
the judgment against the latter is admissible in evidence only, to prove 
that such a judgment had been recovered, but the evidence on which it 
was obtained is inadmissible. The return of nulla bona on the execution, 


is admissible, to show the inability of the debtor to pay. 


This is an action by the widow and heirs of Manuel 
Lopez, a judgment creditor of Gregorio Bergel, against Mary 
Bergel, f. w. c., to annul and set aside a sale to her by their 
debtor, of a lot of ground in the town of Baton Rouge, as 
fraudulent and simulated. 

The plaintiffs annexed to their petition, a final judgment, 
which their ancestor obtained against Gregorio Bergel, in 
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January, 1834, on a note due by him in August, 1826, for 
five hundred and thirteen dollars, with interest and costs, on 
which execution issued, and was returned nulla bona. 

The plaintiffs allege, that in January, 1833, the said 
Bergel, their debtor, made a simulated and fraudulent sale 
of a lot of ground to the defendant, a free woman of color, 
for the expressed consideration of two thousand five hundred 
dollars, which he acknowledges in the act of sale to have 
received. They expressly allege, that this consideration is 
simulated, and that in fact no consideration whatever was 
paid or received, and that said sale was made with a view of 
defrauding them of their just claims, he, the said Bergel, 
having no other property out of which to satisfy their 
demand. They pray for judgment, rescinding and annul- 
ling said sale, and that the property be seized and sold to 
pay their judgment debt, and for two hundred dollars in 
damages. 

The defendant pleaded a general denia!, and averred, that 
the sale to her was made in good faith, and for a good con- 
sideration, being for work and labor, and services rendered, 
etc. She denied that the judgment set up in this case by 
the plaintiffs, could have any force or effect against her, or 
that there was any sum due from G. Bergel to them, as 
alleged ; and that they had no capacity to sue+as heirs of 
Manuel Lopez. Finally prescription was pleaded. 

On these pleadings and issues the cause was tried before 
the court and jury. The case turned mainly on the questions 
of law, which are stated in the opinion of this court, which 
follows. 

The jury returned a verdict for the plaintiffs, and from 
judgment rendered thereon, the defendant appealed. 


A. N. Ogden, for the plaintiffs. 

1. The plaintiffs obtained a judgment against Gregorio 
Bergel, for the amount of a note dated 22d August, 1826. 
The judgment was rendered in February, 1834. An appeal 
was taken to this court, and the plea of prescription relied 
on. The judgment was confirmed by this court. See 
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7 Louisiana Reports, 178. Bergel sold all his property to 
a negro woman, formerly his slave, but then kept as a 
mistress, and when execution issued no property could be 
found. This action was brought to set aside the sale to the 
negro woman, as fraudulent and simulated, and done with 
the view of defrauding the plaintiffs. See articles of the 
Louisiana Code, 1964, 5,7. 1971, 2, and 1989. 

2. The jury found a verdict in favor of the plaintiffs ; the 
court refused to grant a new trial, and the defendant 
appealed. ‘The fraud is fully established by the evidence on 
record. The testimony establishes, that the plaintiffs are the 
widow and heirs of Manuel Lopez. Montain’s testimony, 
shows the acknowledgment of Gregorio Bergel, and his pro- 
mise to pay the note. In the decision referred to, this court 
decided that the testimony of one witness and corroborative 
circumstances were sufficient ; the debt was, therefore, suffi- 
ciently established, without the testimony of Taquino, which 
was taken on the former trial. 

3. It will be seen that a bill of exceptions was taken to 
the admission of the record of the former suit against Bergel, 
on the ground that Taquino’s testimony taken in that suit, 
was not admissible in this. It did not go to the jury as the 
only evidence to prove the acknowledgment. Montain’s evi- 
dence taken in this suit, was sufficient with the corroborat- 
ing circumstances. The sale from Bergel to the defendant 
was a fraudulent sale. She paid no price for the property. 
By a final decision of this court, Gregorio Bergel was con- 
demned to pay the amount of the note, and his property 
always remained a pledge for its payment. This court will 
not tolerate that by such fraudulent and dishonest practices, 
a creditor should be deprived of all recourse upon the property 
of his debtor. The plea of prescription certainly cannot 
avail the fraudulent purchaser of the property, when it has 
already been made by the debtor and decided against him. 


Elam, for the defendant. 


1. The plaintiffs have not shown themselves entitled to 
recover any sum that might be due to Manuel Lopez. Their 
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capacity, as widow and heirs were denied, and not legally 
proved. 

2. No debt was proved against G. Bergel, which can 
affect the defendant’s rights. The execution of the note, 
the basis of the action, was denied. The signature of the 
subscribing witness was not proved, himself not produced, 
nor his absence accounted for. Louisiana Code, article 1971. 
1 Martin, N. S., 486. 

3. The recovery of the note, if even due, was barred by 
the prescription of five years, which was complete before the 
sale, which is now sought to be set aside, was executed. 
Prescription was specially pleaded, and no evidence was 
adduced to show the interruption. Louisiana Code, 3505. 
10 Louisiana Reports, Conway vs. Williams. 

4. The sale to the defendant being made when there 
existed no legal demand against G. Bergel, bad faith and 
collusion cannot be shown. The admission and promise to pay, 
made to Montain, is no evidence of the genuineness of the 
note, nor proof of its execution. At best it was a new obli- 
gation, and being made subsequent to the sale sought to 
be rescinded, it cannot prejudice the defendent’s rights. 
Louisiana Code, article 1752, No. 2. 

5. The note of the evidence of Taquino, taken in the suit of 
Lopez vs. G. Bergel, is not admissible in this case ; and the 
judge erred in not excluding it from the record. 


Bullard, J., delivered the opinion of the court. 

The plaintiffs having obtained a judgment against one 
Bergel, instituted the present action to annul the sale of a 
house and lot, by their debtor to the defendant, as in fraud 
of their rights. 

The defendant, under that article of the Louisiana Code, 
which authorizes the purchaser in such a case, to controvert 
the demand of the plaintiff, although liquidated by a judg- 
ment, in the same manner that the debtor might have done 
before the judgment, (1971,) denied the indebtedness of the 
vendor to the plaintiffs, and alleges that their action against 
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him had been barred by prescription, before the inception of 
that suit. 

There was a verdict and judgment for the plaintiffs, and 
the defendant appealed after a motion for a new trial had 
been overruled. ° 

The right of the plaintiffs to attack the sale as fraudulent, 
depends on their showing that they were creditors of the 
vendor, before the date of the act. The judgment recovered 
against him, is certainly not conclusive upon his vendee, 
unless the latter was made a party. He has a right to con- 
trovert the demand, and to avail himself of every defence 
which might have been pleaded by the original defendant. 
In the present case the sale was in January, 1833, and the 
judgment was not rendered against Bergel, until January, 
1834, on a promissory note, it is true, which was due in 
August, 1826, but which, apparently, had been prescribed 
by the lapse of five years. 

It is contended, that the promise to pay the note, proved 
in this case, was not made until after the sale to the defend- 
ant; and although such promise may be obligatory and upon 
a sufficient consideration, yet it furnishes no evidence of the 
existence of a debt prior to the sale ; that if, at a time when 
Gregorio Bergel was under no legal obligation to pay the 
note recited in the judgment, he conveyed to the defendant, 
This pro- 
position appears to us fully sustained by the text of the code 
article, 1988. 
circumstances of the present case, cannot safely be dispensed 


the plaintiffs have no right to question the sale. 
| g | 
The rule is one which, even under the strong 


with. 

But it is further urged, that the plea of prescription was 
set up by Bergel himself, in the original suit, and overruled 
by this court. 
ant to controvert the plaintiffs demands, authorizes her to 
insist on the same defence, and to offer new evidence in sup- 
port of it. 

It does not appear to us the judge erred, in permitting the 
record in the first suit to be given in evidence, to prove sim- 
ply the fact that sucha judgment had been recovered, but’ 

26 VOL. XII, 


The right on the part of the present defend- 
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Easterx Dist. that the testimony of witnesses given in that case was not 
April, 1838. admissible in this. The return of nulla bona on the execu- 
‘enee tion, was properly admitted to show the inability of the 


v8. debtor to pay. But we conclude upon the whole, that a new 
BUCHANAN. 


missible in evi- trial ought to have been allowed, because the promise to pay 


dence, ony to after the date of the sale, was not sufficient evidence to show 
prove that such 


a judgment had the indebtedness of Bergel previously thereto, and we are 


been recovered ; : i , 
but the evidence NOt authorized to presume fraud in a case where it would 


on which it was : F ‘ 
aad is avail the party alleging it. 


admissible. The 
return of nulla . : 
bona on theexe- It is, therefore, ordered, adjudged and decreed, that the 


com isadinis- judgment of the District Court be reversed, and the verdict 


- —_ - set aside, and it is further ordered, that the case be remanded 
i x ) e . 
pay. for a new trial, the appellee paying the cost of the appeal. 





STATE US. JUDGE BUCHANAN. 
APPLICATION FOR A MANDAMUS. 


{f the counsel for either party requests the court, when the evidence closes 
and before the jury retires, to charge them in a particular way and it 
refuses, a bill of exceptions may be tendered to such refusal, even after 
the jury returns with their verdict. 

It is sufficient if the judge refuses to charge the jury as required by a party, 
that the exception be taken when the cliarge is made, and drawn up and 
submitted to the court within a reasonable time thereafter, and before 


judgment is signed. 


This is an application fora mandamus. The defendant 
in the case of Perry against Terrell, by his counsel, com- 
plains, that at the close of the trial of that case, he requested 
the judge presiding to charge the jury, “that inasmuch as 
no evidence had been offered to prove the assignment or 
transfer of the bond on which the suit was brought, the jury 
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ought to find a verdict for the defendant, and that it was 
necessary to prove the assignment to entitle the plaintiff to 
recover.” 

That the judge refused to charge as requested, upon which 
his counsel tendered his bill of exceptions, setting forth the 
particular clause, which he asked to be inserted in the charge, 
and the judge refused to sign the bill of exceptions, because 
it was not tendered until after the jury had retired to consult 
and agree upon their verdict, &c. He prays for a writ of 
mandamus, commanding the judge to sign said bill, &c. 

A rule was taken on the district judge to show cause why 
the prayer of the applicant should not be granted. 

The judge showed cause as stated in the opinion of this 
court, which follows : 


Roselius, for the applicant. 


Carleton, J., delivered the opinion of the court. 


This is an application fora mandamus to the district judge 
for the first judicial district, requiring him to allow a bill of 
exceptions, which, it is alleged, he refused to sign at the trial 
of the cause before him. 

The bill is in the following words: 

Perry ) 
vs. ; District Court. 
Terrell. 

“ Be it remembered, that on the trial of this case, after the 
testimony was closed, the counsel for the defendant requested 
the court to charge the jury that, inasmuch as no proof had 
been made of the assignment of the bail bond on which this 
suit is brought, the plaintiff is not entitled to recover; but the 
court refused to charge the jury as requested, but instructed 
them that as the bond had been introduced without objection, 
it was not necessary to make proof of the assignment; to 
which refusal and charge, the defendant prayed leave to 
except, and tendered this his bill of exceptions, &c. &c.” 

The judge, in his answer, gave as a reason for his refusing 
to sign, “that, the article 517 of the Code of Practice, 
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Eastern Dist. declares, that the court shall reduce to writing its charge to 








the jury, if either patty require it, and on the refusal of the 
court to reduce its charge to writing, the party may except. 

“* No request was made to the court to reduce its charge to 
writing ; but after the jury had brought in their verdict, the 
counsel of defendant, presented the above bill of exception 
for his signature, which he refused to sign, on the ground of 
its being irregular and illegal. That it is plain from the 
517th and 518th articles of the Code of Practice, that a bill 
of exceptions to a refusal of a judge to deliver his charge in 
writing, (the only regular and legal bill of exceptions to a 
charge,) must be tendered before the jury retires ; such bill 
is part of the record, and the jury have a right, and in fact 
are obliged, to take the whole record with them into their 
retirement.” 

The judge does not deny that this was requested by 
defendant’s counsel, after the testimony was closed, to charge 
the jury, before they had retired; but says, he was not 
and that the bill 


requested to reduce the charge to writing, 


for cither party Was not presented ull after the jury had returned with their 


request the court 


dence closes and 
before the jury 
retires.to charge 
them ina parii- 
cular way, and 
it refuses, a bill 


may be tendered 
to such refusal, 


jury returns with 


if the judge re- 
fuses to charge 
the jury as re- 
quired by a par- 
tv, that the ex- 
ception be taken 
when the charge 


submitted to the 


reasonable time 





verdict. 

We think the judge erred: whatever nay be his opinion, 
he is bound to give it in writing if requested, and if he refuse, 
the party may except; that is, except to the opinion of the 
court: the writing is only intended to embody and render 
certain that opinion before the appellate tribunal. 

In this case the opinion was reduced to writing by the 
counsel, and if it be correctly stated, it was the duty of the 
judge to have signed it, or to sign what he preferred to 
commit to writing for himself. 

The circumstance of its having been presented for his sig- 
nature after the jury returned, does not vary the case. This 
often happens in order to prevent delay in the hurry of a 
trial. It is sufficient if the exception were taken when the 
charge was made, and drawn up and submitted to the court 
within a reasonable time thereafter, and before judgment 

signed. 
t 
Let the rule be made absolute. 
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EARLY US. BLACK. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The sheriff ’s sale, under execution, of a judgment pending on a devolutive 
appeal, is not the sale of a litigious right, which is forbidden by law. 
The Code, article 2622, speaks of conventional transfers and sales, and 


not an adjudication by a public officer. 


The article 2624, No. 2, of the Louisiana Code, authorizes the transfer of a 
litigious right from a debtor to his creditor, and it is excepted from the 


operation of article 2622. 


This case comes up on a rule taken by the present plain- 
tiffin the nature of an injunction to prevent the defendant 
from enforcing a judgment and execution against Early and 
Amelung, which he purchased at sheriff’s sale. 

The facts of the case show, that one Samuel Chapman 
obtained a verdict and judgment against Early and Ame- 
lung, the 17th of May, 1837, for the sum of seven thousand 
one hundred dollars. A devolutive appeal was taken to the 
Supreme Court on the 30th of August, following. 

In the meantime, F. C. Black obtained a judgment 
against Samuel Chapman, upon which execution issued and 
was levied on his judgment against Early and Amelung, and 
on the 30th of September, 1837, it was sold at public auction 
by the sheriff, and Black purchased it in for five thousand 
one hundred dollars. 

Black then caused execution to issue on this judgment 
against Early and Amelung, for the entire sum of seven 
thousand one hundred dollars, and was proceeding to the 
seizure of property, when the present rule was taken against 
him. 

This rule was taken by John D. Early, one of the defend- 
ants in said judgment, on Black requiring him to show cause 
if this judgment was not a litigious right, being a suit still in 
contestation in the Supreme Court. 
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2. That being a litigious right, execution should only have 
issued for the amount at which it was adjudicated to him, to 
wit: the sum of five thousand one hundred dollars. 

3. The execution should be returned satisfied, on the 
defendant’s therein paying to Black the real price for which 
he purchased the judgment. 

On hearing the arguments of counsel on this rule, the 
district judge made an order discharging it, from which the 
pla‘ntiff in the rule appealed. 


G. B. Duncan, for the appellant. 


Strawbridge, contra. 


Martin, J., delivered the opinion of the court. 


Black, a judgment creditor of Chapman purchased at 
a sheriff’s sale, a judgment which the latter had obtained 
against Early and Amelung, who had taken a devolutive 
appeal thereon, which was not acted upon. Early and Ame- 
lung obtained a rule on Black, to show cause, why the 
execution on the judgment of Chapman should not be 
returned satisfied, on payment of the sum for which Black 
had purchased Chapman’s claim. The rule was discharged, 
and they appealed. 

Relief was claimed, on the ground, that the appellee had 
purchased a litigious right, and the District Court was of 
opinion, that “ the article 2622 of the Louisiana Code, relied 
on, was not applicable to the present case. The transfer 
spoken of in that article, was a conventional assignment, 
between individuals capable of contracting. The defendant 
in the rule holds this judgment by a different title ; an adju- 
dication by a public officer, at a forced sale, made by order of 
a competent tribunal: by this adjudication, all the rights 
and claims of the plaintiff in the suit, by virtue of the 
judgment against Early and Amelung, were vested 
Black.” Code of Practice, 690. 7 Martin, N. S., 228. 
4 Louisiana Reports, 395. 

The counsel of the appellee has drawn our attention to 
the article 2624, No. 2, which provides, that the article 2622 
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is not applicable to a transfer of a litigious right, made to a Eastern Dist. 


creditor of the transferrer. April, 1838. 
It does not appear to us that the District Court erred. SEGHERS 
v3. 
SCHMIDT, 


It is, therefore, ordered, adjudged and decreed, that the UTR, Te. 
judgment of the District Court be affirmed, with costs. 











SEGHERS vS. SCHMIDT, TUTOR ETC. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 

The right of reversion, on condition that the donor survives the donee and 
his descendants, does not accrue so long as any of the descendants of the 
donee survive. 

So, where it was stipulated by the father, who gave his daughter certain 
real and personal property and slaves, on her marriage, that in case he 
survived her and her descendants, the donation should return to him; 
and the donee died leaving four children, one of whom also died : Held, 
that no part of the donation reverted, so long as any descendants of the 


donee were living. 


This is an action by the donor, to recover from the 
surviving husband of the donee and tutor of the minor chil- 
dren, one fourth part of certain property, given to his 
daughter on her marriage with the defendant. 

On the marriage of the plaintiff’s daughter with the 
defendant, the 16th April, 1831, the former made a donation 
constituting her dot, estimated at thirty-five thousand dollars. 
In the act of donation, it was stipulated in the words of the 
Louisiana Code, article 1521, ‘that the donor had the right 
of return of the objects given, in case he survived the donee 
alone ; or in case he survived the donee and her descendants.” 

The donee died leaving four children. The youngest of 
these children afterwards died ; and the donor is still living. 
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Eastern Dist. But by the death of the donee, leaving descendants, the first 
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event failed, and the donation descended to her four children 
in equal shares, of one undivided fourth each, subject to the 
second event contained in the stipulation. The plaintiff and 
donor, claims to have one-fourth part of the objects donated, 
returned, for the share of the deceased child, which, he 
alleges, has reverted to him in part fulfilment of the second 
event, as stipulated in the act of donation. 

The judge of probates gave judgment, dismissing the 
plaintiff’s demand, and he appealed. 


D. Seghers, in propria persona, insisted, that on the death 
of the donee, leaving four children, one fourth of the dona- 
tion vested in each child, and that the fourth part, which 
belonged to the deceased child, reverted to the donor on its 
death, pro. tanto on the second event. 


Schmidt, in propria persona, contended, that the judgment 
should be affirmed : 

1. Because it is obvious that the plaintiff’s pretensions are 
without the slightest foundation, inasmuch as he supposes 
and alleges, that the deceased child inherited one undivided 
fourth of the dotal property ; when, in fact, it did not and 
could not inherit any portion of the dower, as long as the 
clause stipulating the return to the donor, in the event of his 
surviving the descendants of the donee, was in full force. 
See Repert. de Merlin, verbo Reversion, section 3, No. 1. 

2. Because the stipulation in the marriage contract, 
though authorized by article 1521, of the Louisiana Code, is 
a fidet commissary substitution, and as such, subject to the 
rules applicable to such contracts. Merlin, Reversion, section 
3, No. 5, and note ; and Substitution fidei commissaire, section 
8, No. 10, Sth edition. But as the necessary condition 
of a substitution, according to article 150, Louisiana 
Code, are to preserve and return the thing given upon the 
happening of the event, on which the resolution of the con- 
tract is dependant, it follows, that to permit plaintiff to take 
back any portion of the dotal property while any of the 
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descendants of the donee are in existence, would, in fact, Eastern Disr. 


authorize him to dissolve and annul the contract, contrary 
to law. 

3. Because, by the terms of the contract, the donees are 
not only the mother of the children, but those very children, 
who, as descendants of the original donee, preserve the pro- 
perty entire, until the happening of the event on which the 
resolution of the donation depends. The mother’s death 
transferred to her descendants no other interest in the dotal 
property, than she herself possessed, and as that interest was 
defeasible during the life time of plaintiff, so likewise is 
that of the defendants, should the stipulated contingency 
happen ; but the plaintiff has no right to claim any thing 
until such contingency be accomplished. Merlin, verbo 
Condition, sections 1, 4 and 5. 

4. Because the whole doctrine of the Jaw relative to 
donations, repudiates the claim of the plaintiff. See Grenier 
Traité des Donations, Nos. 31 and 32. 5 Toullier, No. 286. 
Dalloz, Jurisprudence, du 19e. sitcle vol. X. verbo Disposi- 
tions entre Vifs et Testiumentaires, section 6, as well as Merlin, 
Favart and Delvincourt, in their titles on donations. Nay, 
the doctrine for which plaintiff contends, is obviously in direct 
violation of the provision of the Louisiana Code, which 
prohibits substitutions. 


Bullard, J., delivered the opinion of the court. 

The plaintiff represents that he made a donation by 
marriage contract, in favor of his deceased daughter, late 
wife of the defendant, of certain immovables, movables and 
slaves, under a stipulation of return to himself alone, in case 
of his surviving the donee and her descendants, as provided 
by article 1521 of the Louisiana Code; that his daughter, 
the donee, at her demise, left four children, one of whom 
died after the mother, having inherited one undivided fourth 
of her mother’s succession, consisting of the several effects 
comprised in the donation. He avers, that by the demise of 
this child, the case has arrived in which he is entitled to 
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The right of 
reversion, on 
condition that 
the donor sur- 
vives the donee 
and his descend- 
ants, does not 
accrue so long as 
any of the de- 
scendants of the 
donee survive. 

So, where it 
was stipulated 
by the father, 
who gave his 
daughter certain 
real and perso- 
nal property and 
siaves on her 
marriage, that 
in case he survi- 
ved her and her 
descendants, the 
donation should 
return to him, 
and the donee 
died, —_ leaving 
four children, 
one of whom 
also died: Hel:d, 
that no part of 
the donation re- 
verted, so long 
as any descend- 
ants of the donee 
were living. 
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exercise his stipulated right of return, for one undivided 
fourth of the property. He prays for a partition, etc. 

The judgment of the Court of Probates, was against the 
pretensions of the plaintiff, and he appealed. 

The right of reversion is stipulated in the precise words of 
the code, in case of the donor surviving the donee and her 
descendants. So long as any descendant of the donee sur- 
vives, we concur with the court below in the opinion, that 
the contingency has not happened, upon which the donor 
may exercise his right of return. The condition upon which 
the reversion is made to depend, being the decease both of 
the donee and of her descendants, during the life of the 
donor, its accomplishment is indivisible. Merlin’s Repertoire 
de Jurisprudence, verbo Condition, sections 1 and 4. 

The assumption on the part of the plaintiff, that on the 
death of the donee, one fourth part of the property vested in 
the child who died subsequently, in such a manner as to 
entitle him to a partial reversion, is not only inconsistent 
with the principle just announced, but appears to contradict 
the next article of the code, which declares the effect of the 
right of return to be, that it cancels all the alienations of the 
property given, that may have been made by the donee or 
his descendants, 1522; consequently, any one claiming 
through the donee, wouid hold the property subject to the 
original condition, during the life of the donor. It would 
seem, therefore, that the surviving father would not, under 
such circumstances, take in concurrence with the surviving 
brothers and sisters of the deceased child, according to the 
ordinary rule of succession. But we are not called upon in 
this case, to pronounce upon the question, whether the sur- 
viving children are entitled to take jure accrescendi. It suffi- 
ces, in our opinion, that the plaintiff does not show himself 
entitled to the portion he has claimed in this suit. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 
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BEHAN ET AL. US. FAURES. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Drunkenness in a slave is a vice of character, which, under the provisions 
of the Louisiana Code, is not redhibitory, so as to give rise to the redhi- 
bitory action. 

So, viciousness and madness, resulting as a consequence from drunkenness 


in a slave, will not sustain the redhibitory action. 


This is an action of redhibition. The plaintiffs allege 
that they purchased a negro man named Kit, from the de- 
fendant for one thousand dollars, and gave their promissory 
note therefor. That soon after the sale they discovered the 
slave was addicted to drunkenness, and was so vicious, 
wicked, and dangerous, when intoxicated, as to be unsafe to 
the numerous persons engaged about their premises ; that 
instead of being an advantage, he was an inconvenience and 
injury to them; so much so, that had they known of his vices 
and defects, they would not have purchased him. They pray 
for a rescission of the sale and return of their note. 

The defendant pleaded a general denial, and denied 
specially, that the vice complained of was a redhibitory one. 

Upon these pleadings and issues, the cause was tried 
before the court and a jury. 

The evidence was a little contradictory, but the jury were 
of opinion, the vice existed to a sufficient degree to affect 
materially the value of the slave, returned a verdict for the 
plaintiffs. After an unsuccessful attempt to obtain a new 
trial, the defendant appealed. 


Jones, for the plaintiffs. 

The verdict of the jury, and the judgment of the court 
below, should be affirmed on the following grounds. 

1. In questions of fact, the Supreme Court will not 
disturb the verdict of the jury, or the judgment of the court 
helow, unless manifestly erroneous 2 La. Reports, 77, 151. 
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2. The redhibitory action for the rescission of the sale 
and return of the price of a slave, will be sustained for 
any defect or vice which renders the slave either abso- 
lutely useless, or its use so inconvenient and imperfect 
that it must be supposed the buyer would not have pur- 
chased with a knowledge of the vices. Icar vs. Suares, 
7 Louisiana Reports, 517. Louisiana Code, 2496. 


Canon, for the defendant, contended, that the vice of 
drunkenness in a slave, was not redhibitory, and that this 
action could not be maintained. Lowisiana Code, 2505. 
7 Martin, N. S., 678. 

2. The evidence in this case does not support the verdict. 
and judgment, which should be reversed, and the suit 
dismissed. 


Carleton, J., delivered the opinion of the court. 


This suit is brought to cancel the sale of a slave, sold 
by defendant to plaintiffs, with the usual guaranty against 
all the vices and maladies prescribed by law. 

The grounds of redhibition charged in the petition, that 
the slave was addicted to drunkenness, was viciously 
inclined, and dangerous from the violence of his temper. 

The defendant, for answer, denies generally, and avers, 
that the vices complained of are not redhibitory by law. 

There was a verdict and judgment for the plaintiff, and 
defendant appealed. 

If, as is contended for the plaintiff, the law gives the 
redhibitory action for the vices set out in the petition, yet 
it is by no means clear, from the testimony coming up 
with the record, that he has any just ground of com- 
plaint. We do not, however, express any opinion upon 
the question of fact; our attention has been mainly drawn 
to the Jaw of the case, upon which we think there can be 
no doubt. 

By article 2505 of the Louisiana Code, it is provided, that 
“the vice of character which gives rise to the redhibition of 
slaves, are confined to the cases in which it is proved, “ that 











OF THE STATE OF LOUISIANA. 


the slave has committed a capital crime; or, that he 
is addicted to theft ; or, that he is in the habit of running 
away.” 

In the case of Xenes vs. Taquino et al., it was settled, after 
a full examination of the subject, that drunkenness was a 
vice of character, (the mind,) and could not, therefore, under 
the limitation herein expressed, afford any ground for redhi- 
bition. 7 Martin, MN. S., 678. 

But the counsel for the plaintiffs has cited, and relies on 
the opinion of this court, in the case of Icar vs. Suares, 
7 Louisiana Reports, page 519, where they say, “that a sale 
may be avoided on account of any vice or defect, which ren- 
ders the thing either absolutely useless, or its use so inconve- 
nient and imperfect, that it must be supposed the buyer 
would not have purchased with a knowledge of the vice.” 

But in that case, it was alleged, that the slave was 
affected with madness, a vice declared by law to appertain 
to the body, and therefore came under the operation of the 
general provision contained in article 2496 of the Code, cited 
by the judge who delivered the opinion. 

The law of the two cases is widely different. The legis- 
lature has thought proper, when slaves are affected with 
bodily vices, to give the general relief, provided by that arti- 
cle of the Code ; but in vices of the mind, the redhibitory 
action is limited to three, of which drunkenness is not one. 

The other vices of which the slave is said to be affected, 
appear from the testimony, to be rather consequences of the 
first, and would not, if they existed independently, enable 
the purchaser to maintain this action. 

We think there is error in the judgment of the District 
Court. 


it is, therefore, ordered, adjudged and decreed, that the 
verdict of the jury be set aside, that the judgment of the Dis- 
trict Court be avoided and reversed ; that there be judgment 
for the defendant, the plaintiff and appellee paying costs in 
hoth courts. 
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HENRY US. KEAYS ET UX. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The Probate Court has power to decide on the character and validity of 
sales of land and slaves, when the question arises, collaterally, in the 
examination of matters in which it has jurisdiction, as in ascertaining 
what’ property belongs to a succession, and in partitioning property 
among heirs. 

The District Court has authority to ordain and regulate a partition of 
property, held in common by other title than hereditary succession, at 
the suit of a co-proprietor. It is the ordinary action de communi 
dividando. 

The ordinary general jurisdiction should not be restricted, except by the 
unequivocal will of the legislature. 

The District Court is not without jurisdiction ratione materia, in an action 
of partition between co-heirs and joint owners of immovable property of 


full age, inherited from a deceased sister. 


This is an action of nullity, to set aside a former judg- 
ment of the District Court, for want of jurisdiction. 

The judgment sought to be annulled, was rendered in 
November, 1836, in an action of partition, between the bro- 
thers and sister of a deceased sister, all of full age, to have 
the property of her succession divided, or partitioned by lici- 
tation. The judgment decreed the sale of certain slaves, 
belonging to the succession of the deceased, and the proceeds 
to be brought into court, to make a final partition between 
the plaintiff and defendants, as co-heirs of the succession. 

In December following, the present suit was instituted, to 
annul the judgment of partition, and in the mean time 
an injunction was obtained to prevent its execution. The 
grounds on which it was sought to be annulled, were, that 
the judgment was not for the recovery of a sum of money 
alone, but ordering a partition and settling the rights of co- 
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heirs in a succession, which, according to article 924, and kasrern Dist. 


No. 14 of the Code of Practive, belongs exclusively to the 
Court of Probates. 

There was judgment for the plaintiffs, annulling and 
cancelling the former judgment, from which the defendants 


appealed. 


Caillard, for the plaintiff, contended that the first judgment 
was a nullity, because the District Court which rendered it 
was entirely without jurisdiction. The Court of Probates 
has exclusive jurisdiction in matters of this kind, and to 
“ ordain and regulate all partitions of successions, in which 
minors, etc., are interested ; or even those which are made 
by authority of law, between persons of lawful age, and 
residing in the state, where such persons cannot agree upon 
the partition, and the mode of making it.” Code of Practice, 
article 924, No. 14. 

2. The parties to this judgment, were of lawful age, and 
disagreed about the partition of their deceased sistet’s suc- 
cession. They should have went into the Probate Court for 
a settlement and partition. 

3. The District Court has no jurisdiction in actions of 
partition of a succession. The Probate Court has exclusive 
jurisdiction. This is fully shown by the law, which gives 
the District Court exclusive jurisdiction of suits, against 
heirs of successions, that have been partitioned. See Session 
acts of 1828, page 156, section 13. 


Roselius, for the defendant, maintained, that the principal 
question in this case, is, has the District Court jurisdiction 
ratione materi@ in suits for the partition of property, held in 
common and acquired by inheritance, when all the heirs are 
of age? He maintained the affirmative. The pleadings 
show, that Keays and wife, in right of the latter as heir of a 
deceased sister, claim the one undivided half of certain 
slaves and money, belonging to the succession, in the pos- 
session of her brother and co-heir. She demands a partition. 
The brother claims to have title in virtue of a sale, with the 
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Kasrerw Disr. consent of Mrs. Keays, and annexes an account showing the 








plaintiff had been credited for the price of the slaves, but 
claims a balance against her. Under these pleadings it is 
mainly a question of title, of which the District Court alone 
has jurisdiction. 

2. The jurisdiction of the Court of Probates is limited. 
When there is no dispute as to the title of the property to be 
partitioned, it has concurrent jurisdiction with the District 
Court in suits for a partition, but the moment an adverse title 
is set up by any of the parties, its jurisdiction ceases, as it has 
no power to decide questions of title to real property. This 
point has been repeatedly decided. See 4 Martin, N. S., 78, 
485 and 509. 5 Ibid., 9. 

3. It is clear, the District Court has concurrent jurisdiction 
with the Court of Probates, in ordinary actions of partition ; 
at least when the parties are all of full age. The act of 
1825, page 122, section 3, gives jurisdiction to the District 
Court in express terms, and has been so decided by this court. 
See Gosselin et al. vs. Gosselin. 7 Martin, N. S., 469. See 
alsd 6 Louisiana Reports, 423. 9 Ibid., 584. 

4, Notwithstanding the repeated decisions of this court, 
and without a single plausible reason to impugn the correct- 
ness of these decisions, the late learned judge of the District 
Court facetiously informs us, that “ the subject of jurisdic- 
tion is the pons assinorum of lawyers, judges and courts.” Now 
I apprehend with all due deference, that the application is 
too sweeping and general; if it had been restricted to his 
honor, no one would have a right to find fault ; there would 
have been much more truth in it. 

5. In this case the property sought to be partitioned, was 
acquired by inheritance, and being held by several heirs, 
they are claimants of undivided portions as co-proprietors, 
just in the same manner as if they had made a joint pur- 
chase of it, and each joint owner has the right to sue fora 
partition. 

The district judge says, “that the succession court is the 
sole proper tribunal to sue in, for the partition of succession 
property. Whatever may be the force of this argument in a 
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case of a succession, accepted under the benefit of inventory, Easterx Dist. 


and administered by the authority of the Court of Probates, 
t is utterly destitute of all weight, when a succession is 
accepted purely and simply by the legal heirs. For such 
heirs there is no succession court; their capacity need not be 
recognized by the Court of Probates; nor are they amenable 
to the jurisdiction of that court: they must sue and be sued 
in the courts of ordinary jurisdiction, unless the creditors 
claim a separation of patrimony. No settlement of a succes- 
sion can possibly take place in the Court of Probates, when 
the legal heirs accept it purely and simply ; the heirs cannot 
sue each other in that court, except for a partition, and 
surely no one ever dreamt of bringing a suit against such an 
heir in the Court of Probates, for a debt due to him as heir. 
That court has jurisdiction ‘to decide on claims for money 
which are brought against successions, administered by cura- 
tors, testamentary executors, or administrators of successions, 
and to establish the order of privileges and mode of payment.’ 
Code of Practice, article 924, No. 13. The judge’s idea, 
therefore, that a succession must be preceded by a settlement 
in the Court of Probates, before a suit for a partition can be 
brought in the District Court, appears to me unfounded. A 
settlement or liquidation of the respective claims of the 
parties, accompanies and does not precede every partition: that 
liquidation is a part of the partition. Our code expressly 
provides, that this is the first step to be taken in a judicial 
partition. Louisiana Code, articles 1271, et seq. These arti- 
cles speak of partitions between heirs, it is true; but the 
article 1304 applies all the rules established in the present 
section, with the exception of that which relates to col- 
lations, to partitions between co-proprietors of the same thing, 
etc., etc. Indeed no partition can be made without a settle- 
ment. Suppose two persons own a plantation in common, 
which has been administered by one of them, who has 
received the revenues yielded by it, and has made disburse- 
ments on account of it, will any one in his senses pretend 
that a partition can legally be made in such a case, without 
a liquidation and settlement of accounts ? | 
28 VOL. XII. | 
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Fasreny Dist. “It seems to me, that the error of the judge below 


“april, 1858. proceeds from the opinion which he appears to entertain, 
~~ urwry that no person can acquire property by inheritance, without 


vs. oing i ” 
EAYe crux, 20lbg into the Court of Probates 


Bullard, J., delivered the opinion of the court. 

This is an action to annul a judgment of the District 
Court, on the sole ground that the court was without juris- 
diction ratione materia, and that it pertained exclusively to 
the Court of Probates, under article 924, No. 14, of the Code 
of Practice. 

There was judgment in favor of the plaintiff, and the 
defendant appealed. 

Upon looking into the pleadings in the first suit, we find 
that the plaintiffs, Keays and wife, in the right of the latter, 
demand a partition of certain property, to which she asserts 
litle, partly by inheritance from a deceased sister, and parily 
by donation from a co-heir. Her title to one-fourth, thus 
claimed by donation, is denied in the answer, which admits 
nothing except the death of Francoise Adelaide, and the 
heirship of Marie Henriette, the plaintiff, for one-fourth of 
her succession. The answer further sets up a sale of certain 
slaves, particularly alleged by the plaintiff as forming a part 
of the property of the succession, and the defendants charge 
themselves with the proceeds of an alleged sale. 

The District Court having succeeded to the Superior 

Peco Court of the territory of Orleans, is one of general jurisdic- 
to decide on the tion. The Court of Probates, on the contrary, can exercise 
ee a Bow no power not expressly given to it by statute, and is, there- 
le Me fore, one of limited jurisdiction. By the Code of Practice, 
question arises, the authority of that court is exclusive to ordain and regu- 
ogemee Moy partitions of successions, even among persons of lawful 


the examination 
of matters in regis : vee [a sae ‘ 
which it has jue 28° and residing in the state, when they cannot agree upon 
risdiction, as in the partition and the mode of making it. Under this grant 
ascertaining ° 

what property Of power, this court has thought that the Court of Probates 
belongs toa suc- | : Peers ee es we 
cessien, and ia Might well act upon certain questions, arising incidentally in 
partitioning pro- the course of the partition, which would more properly 


erty among : i ae N eae : 
heirs belong to the ordinary jurisdiction if presented separately, 
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as in the case of M‘Caleb vs. M‘Caleb, in which we held 
that that court might decide on the character and validity of 
sales of land and slaves, when the question arises collaterally 
in the examination of other matters in which it has juris- 
diction. The same principle was recognized in the case of 
Gill vs. Phillips, 8 La. Reports, 462. 6 Martin, N. S., 304. 

The authority of the District Court, to ordain and regulate 
a partition of property, held in common by other title than 
hereditary succession, at the suit of a co-proprietor, can 
hardly be questioned at this time. It is the ordinary action 
de communi dividundo. The general principles which govern 
both actions are substantially the same. 

Much of the difficulty, confusion and perplexity, of which 
our learned and ingenious brother of the District Court, com- 
plains, (certainly the result of sincere conviction, inasmuch 
as he has in this case, annulled a judgment pronounced by 
himself,) have arisen from the act of 1525, which has, on 
more than one occasion, been brought to our attention. 
That act confers on the District Court authority to order 
partitions of property held in common. ‘The expression used 
in the statute is sufficiently general to embrace all joint 
property, by whatever title it may be held. Hence, this court 
concluded, that in some cases of partition, the jurisdiction of 
the two courts might be concurrent. Adiitting in ordinary 
cases, that, where the thing to be partitioned is one entire 
succession, and the parties hold by the same title as heirs, 
the authority of the Court of Probates is conclusive, yet in 
the case now before the court, such is not alleged to be the 
fact. As to the fourth claimed by the plaintiff under the 
donation, although she is a joint owner with the defendants, 


she does not claim as heir of the deceased, but in virtue of 


the donation. ‘To that extent she sets up pretensions as a 
stranger to the succession. If we are bound to give any 
effect to the act of 1825, if it be not a dead letter, we cannot 
but think that the case now under consideration involves 
some questions proper for the ordinary jurisdictions, 

We consider it a sound principle, that the ordinary general 
jurisdiction should not be restricted, except by the tunequivo- 
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Easrern Dist. cal will of the legislature, but in relation to the Probate and 
April, 1858. District Courts, there is another reason which we regard as 


~~ nesrx Worthy of consideration. The trial by jury is deservedly 
xrars erux, dear to the people. The Probate Courts proceed without a 
The ordinary jury. The pleadings in this case present more than one 
al jurisdic- . Agee 
tion should not question of mixed fact and law, which, if either party had 
tg age required it, might well have been submitted to a jury. The 
unequivocal will existence of a donation, which, in part, forms the basis of the 


a — plaintiff’s action, is denied, and a sale of slaves under which 
the defendants assert title, is also substantially alleged and 
denied. 

It is true, the jurisdiction and powers of those two courts, 
under the existing laws, as we understand and interpret 
them, run into each other in such a manner that it is difficult 
to draw the clear line of demarcation. Each has the power 
to decide upon questions arising incidentally and collaterally, 
which, if prosecuted in an isolated form, might pertain more 
properly to the other. We do not, however, consider the 
settlement of accounts among the co-heirs, upon which some 
stress has been laid in this case, as presenting any serious 
difficulty. Such settlement of mutual claims and demands 
growing out of the thing to be partaken, and the relation of 
the parties in reference to their joint ownership, forms an 
incident in every partition, and is to be adjusted in the 
course of the proceedings which follow the judgment order- 
ing a partition, and is a very different thing from the settle- 
ment of a succession, so far as the interest of third persons is 
concerned. It necessarily embraces the emoluments derived 
from ihe common property, by one or more of the co-proprie- 
tors, useful improvements made, or expenses incurred for the 

The District common benefit. All parties are considered both as plain- 

Court is not , : : : 

withoutjurisdie- tiffs and defendants, in relation to all matters of common 

ly sake interest in controversy. 

ee Upon the whole, we conclude, that the District Court was 

and joint owners not wholly destitute of jurisdiction, in relation to the matters 


gpa at issue, in the case in question, and that the court erred in 


age, Inherited annulling its judgment. But we do not consider this a case 
from a decease . : 


sister, in which we can give judgment on the injunction bond, 
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under the act of 1831, because we do not see how a writ of Easrzrn Disr. 
fieri facias could well issue, to enforce the judgment first ren- — -#pri/, 1858. 
dered, which was not for a specific sum of money, but which yo err 
merely ordered the sale of two slaves, and directed the pro- v8. 

. . . . HIS CREDITORS, 
ceeds to be brought into court for distribution. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, and that the 
suit be dismissed, and that the appellees pay the costs of both 
courts. 








POWELL US. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


An insolvent debtor in actual custody, who is a merchant or trader, may 
be discharged from imprisonment. without depositing his books in court, 


when there is no opposition by his creditors to his cessio bonorum. 


This is an application to the court by the plaintiff, who 
was a retail dealer in the city of New-Orleans, for the bene- 
fit of the insolvent law, of March 25th, 1808, relating to 
debtors in actual custody. 

The plaintiff having been imprisoned at the instance of a 
creditor, filed his schedule in court, and prayed to be allowed 
the benefit of the insolvent laws, on surrendering his property 
to his creditors, and to be discharged from imprisonment and 
from all his debts. 

On the day appointed, many of the creditors came and 
signed a discharge as prayed for, and none made opposition. 

The insolvent then filed a written assignment of all his 
property and effects to such persons as his creditors might 
name as trustees or syndics, for their benefit ; and his counsel 
moved the court for his discharge. 
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After consideration, the district judge refused to grant the 
discharge as prayed for, because it appeared from the evi- 
dence and proceedings, that the insolvent was a merchant or 
trader, and that he had not deposited his books in court, as 
required by law, and which was necessary to enable the 
court to judge of the fairness and regularity of his accounts 
and books, &c. 

The judge refused to grant the discharge, and the insolvent 


appealed. 


Ives, for the appellant. 


Carleton, J., delivered the opinion of the court. 

This is an application for the benefit of the act for the 
relief of insolvent debtors, of March 25th, 1808. 

All the creditors who appeared, consented to the discharge 
of the petitioner. The judge, nevertheless, ez officio, 
remanded him to prison, being of opinion, as he states in his 


judgment, that the petitioner was a merchant or trader, and 


had neglected to deposit his books in court for examination, 
and that the claims of the creditors were not strictly proved. 

As no question, touching the discharge of the insolvent 
from his debts, can arise on the proceedings, our view of the 
case is limited to his discharge from imprisonment only ; and 
we think, that, inasmuch as none of the creditors made any 
opposition, and that Allen & Co., at whose instance he was 
imprisoned, consented to his discharge, there exists no good 
reason why he should not be released accordingly. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, 
that the petitioner, Alexander Powell, be discharged from 
imprisonment, and that the costs in both courts be borne by 
the effects surrendered to his creditors. 
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PENN 


PENN vS. WEBBER. eum 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


There was no question of law in this case, and the verdict and judg- 
ment being, in the opinion of both courts, supported by evidence, the 


judgment was affirmed with costs. 


This is an action to recover a balance of one thousand 
five hundred dollars, due on a quantity of lumber and timber, 
consigned to the defendant for sale. An account was 
annexed to the petition. 

Some letters from the defendant to the plaintiff, admitted 
sales of part of the consignment, and authorized the latter 
to draw for six hundred dollars, which he did, and the draft 
was protested for non-payment. 

Testimony was taken on commission and read at the trial, 
and the contest was about the amount due from the defend- 
ant, and the sufficiency of the testimony to establish the 
plaintiff’s demand. Judgment was rendered in his favor for 
nine hundred and two dollars and eighteen cents, from which 
the defendant appealed. 


Hennen, for the plaintiff. 


Lockett, contra, insisted on the insufficiency of the evidence 
to sustain the plaintiffs claim, and that the judgment should 
be reversed. 


Martin J., delivered the opinion of the court. ‘iin 


The plaintiff claims a balance in the hands of the defend- ¥estion of law 
in this case, and 


ant, resulting from the sale of several parcels of lumber con- the verdict and 


: : : udgment bein 
signed tohim. The general issue was pleaded ; there was a . po opinion af 


at : s ary. both courts, su 
verdict and judgment for the plaintiff, and the defendant ap- sentel by ro 
pealed, having made an unsuccessful attempt to obtain a dence, the judg- 


f ; ‘ ) . ment was affirm- 
new trial. His counsel has raised no question of law in ed with costs, 
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PRITCHARD 
v8. 
M‘KINSTRY 
ET AL. 


of the insufficiency of the evidence to support the verdict. 
The district judge has declared himself satisfied with it, and 
on a close examination of the evidence, nothing appears to us 
that may authorize our interference. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








PRITCHARD US. MSKINSTRY ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where certain goods are attached in the hands of a mercantile firm, and 
the intervenor claims them, but alleges they are in the possession of a 
different firm, he cannot offer evidence to show the goods actually 
attached are his, when the two mercantile houses are altogether distinct. 


The proof must conform to the allegation. 


This case commenced by attachment. The plaintiff 
alleges that the defendant, M‘Kinstry, who resides at Man- 
chester, in Mississippi, is indebted to him in the sum of five 
hundred and forty dollars and sixty-eight cents, according to 
an account annexed to the petition, for goods and merchan- 
dize sold and delivered to him. He prays for an attachment 
against property of the defendant in Louisiana, and for judg- 
ment, ete. And that Messrs. Irwin, Hall & Walton, be 
summoned as garnishees to answer, concerning property of 
the defendant in their hands. 

A defensor was appointed who put in a general denial for 
the defendant. 

Peter Wager, of Philadelphia, now intervened and claimed 
the property attached, as belonging to him, having consigned 
it to the defendant, M‘Kinstry, asa mere agent The peti- 
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tion alleges, that the attachment of the plaintiff has issued, Easrern Dist. 
April, 1838. 


and been levied on property of the intervenor in the hands of 
a mercantile house of J. Hall, Walker and Walton. He 
prays for leave to intervene and oppose the sale of the pro- 
perty, and that it be ordered to be delivered to him, or its 
proceeds. 

On these pleadings and issues the case was tried by the 
court. 

In the course of the trial, the intervenor offered to prove 
ownership of the property attached, which was objected to, 
on theground, that he alleged his property to be in the 
hands of a different firm from that attached. The objec- 
tion was overruled, and a bill of exceptions taken. 

There was judgment for the intervenor, and dismissing 
the attachment. The plaintiff appealed. 


Benjamin, for the plaintiff. 
Bodin, for intervenor. 


Elwyn, for defendant. 


Carleton, J., delivered the opinion of the court. 


This is a suit by attachment, wherein Irwin, Hall & 
Walton are made garnishees, one of whom, A. Irwin, jr., 
in his answer to interrogatories, declares, that they have 
in their possession certain goods, marked W. M‘Kinstry. 
Whereupon an attorney was appointed to represent the 
absent defendant, who answered by general denial. 

At this stage of the proceedings, Peter Wager intervened, 
and alleged, that an attachment had issued in the above 
suit, against certain effects in the hands of Hall, Walker & 
Walton, of which he was owner. The court was of opinion, 
that he made out his title to the goods, and dismissed the 
petition of the plaintiff, who appealed. 

At the trial of the cause, the following bill of exceptions 
was taken by plaintiff’s counsel : 
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Eastern Dist. “ Be it remembered, that on the trial of this cause, the 
“April, 1838. counsel for the intervenor offered to read in evidence the 
pritcnann Written instrument marked, and also offered the testimony of 


u‘xinerny Lf Win, for the purpose of proving that said intervenor was 
zrat. the owner of the property attached in this suit, in the hands 


of Messrs. Irwin, Hall & Walton, to all which testimony the 
counsel for plaintiff objected, on the ground that said inter- 
venor had not claimed, in his petition, such property as was 
attached in the hands of said Irwin, Hall & Walton, but 
only such as had been attached in the hands of J. Hall, 
Walker & Walton, which two firms of Irwin, Hall & Walton 
and J. Hall, Walker & Walton, had been shown to be entirely 
distinct and separate commercial houses, doing business in 
New-Orleans; but the objections were overruled by the 
court, and the testimony and written agreement aforesaid, 
admitted in evidence ; whereupon, the counsel for plaintiffs 
took this, his bill of exceptions, and prayed the court to sign 
the same.” 
Where certain We think the court erred. An allegation that -the 
goodsare attael intervenor’s goods had been attached in the hands of J. Hall, 


ed in the hands 
4 7 — Walker & Walton, would not warrant the introduction of 
tervenor claims testimony to show that he was the owner of goods attached 


hem, but alle- . ; : 2 
eg are ia in the hands of Irwin, Hall & Walton, which he did not 


ee claim. The two mercantile houses are stated to be alto- 
? . . 

so er _ gether distinct, and the proof ought to have conformed to 

evidenee to show ° ee : . 

the goods actu- the allegata in the petition of intervention. 

ally attached are 

his, when the ; ; 

“oi pare It is, therefore, ordered, adjudged and decreed, that the 

ouses are allo- , e ° ° 

gether distinct. Judgment of the District Court be avoided and reversed ; 

pene aa that this cause be remanded fora new trial, with instructions 

allegation. to the judge not to permit testimony to be introduced con- 
trary to the opinion herein expressed, and that Peter Wager, 


the intervenor, pay the costs of this appeal. 
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PATTERSON US. BEHAN ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


In an action for the value of stolen goods, it should be fixed at their 
current selling price, and not the original cost of the goods. 

The plaintiff may offer his own advertisement in evidence, in claiming the 
value of stolen goods, as a circumstance going to identify the goods, 


and occurring before the institution of suit. 


This is an action instituted against J. W. Behan and John 
Freeland, to recover the value of certain stolen property, 
taken by two of their slaves. 

The plaintiff alleges, that on Sunday night, the 30th Octo- 
ber, 1836, two slaves, belonging to the defendants, broke 
into his store, No. 79 Bienville-street, in New-Orleans, and 
stole sundry articles of goods and property which he enu- 
merated in an account annexed to the petition, amounting to 
one thousand two hundred and eighty four dollars, for which 
he prays judgment against the defendants in solido, as 
owners of the slaves. 

The defendants pleaded a general denial. 

On these pleadings and issues, the cause was tried before 
the court and a jury. 

On the trial, the plaintiff offered in evidence an advertise- 
ment, which he had published in a newspaper, at the time 
of the robbery, describing the stolen goods, and offering a 
reward of one hundred dollars for the apprehension of the 
thieves. 

This testimony was objected to by the defendants’ counsel, 
as evidence proceeding from the plaintiff himself, and tend- 
ing to show by his own acts, that a robbery had absolutely 
been committed, which objection was overruled, and the 
opinion of the court excepted to. 

When the cause was about to be submitted to the jury, the 
defendants’ counsel moved the court to charge them, that, if 
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Fastern Dist. they found against the defendants, the actual value of the 











articles, that is, their original cost and charges, and not any 
value which the plaintiff might himself put on them, should 
be the only amount recovered. The court refused to give the 
instruction and its opinion was excepted to. 

There was a verdict and judgment for four hundred and 
ninety-fuur dollars, from which the defendants appealed. 


M‘Millen and Grivot, for the plaintiff, insisted that this 
case involved simply matters of fact, and the verdict of the 
jury being sustained by evidence, must be final, according to 
many decisions of this court. 

2. No relief can be given when there has been no applica- 
tion for a new trial, except pro forma. Relief should be 
sought by an actual attempt to obtain a new trial, by show- 
ing to the court a qua, the error and injury complained of, 
that it might correct it. 

3. The advertisement of the plaintiff was properly admit- 
ted in evidence, as corroborating the testimony of the other 
witnesses, and to show, the plaintiff had given notice of the 
robbery and described the property stolen, previous to its 
recovery. 


Jones, contra, contended, 

1. The verdict of the jury is entirely unsupported by the 
evidence ; there is nothing to show that the plaintiff sus- 
tained damages to the amount of the verdict. 

2. The court erred in allowing the plaintiff to offer in 
evidence to the jury his own advertisement, in a news- 
paper, alleging that a robbery had been committed on his 
store. 

3. The court erred in refusing to instruct the jury according 
to the motion of the counsel for the defendants, and in 
instructing as was done. 

4. The case ought to be remanded for a new trial. 


Carleton, J., delivered the opinion of the court. 


This action is brought to recover the value of certain 
articles of merchandize, which the plaintiff alleges, were 
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stolen by the defendants’ slaves, who broke open and robbed 
his store in Bienville-street. 

The defendants plead the general issue. There was a 
verdict and judgment in favor of the plaintiff for the sum of 
four hundred and ninety-four dollars, instead of one thousand 
two hundred and eighty-four dollars claimed in his petition. 
The defendants appealed. 

At the trial of this cause, two bills of exception were taken 
by the defendants ; the first to the opinion of the court, who 
instructed the jury, that, in fixing the value of the things 
stolen, they were to regard their current price and not their 
original cost and charges. We think the opinion of the court 
so obviously correct, that it must be assented to as soon as 
stated. 

The second was taken to the introduction of the following 
advertisement, which the court permitted plaintiff’s counsel 
to read to the jury. 

“ Robbery, and one hundred dollars reward. Whereas, 
my store, 79 Bienville-street, was broken open on the night 
of Sunday, the 30th inst., and the following mentioned goods 
stolen therefrom: four large double guns, German, silver 
mounted ; six rifles, of a small, fine description, German, sil- 
ver mounting, with iron ramrods ; two cases of double barrel 
pocket pistols, maker’s name, Wheeler & Son, London; two 
large double barrel guns, German, silver mounted, maker’s 
name, Redford, London; six pair pocket pistols, assorted sizes, 
and of different maker’s names. 

I hereby offer a reward of one hundred dollars to any 
person that will give such information as will lead to the 
conviction of the thieves. WM. PATTERSON, 

74 Royal street.” 

It is not so clear as the defendants contend, that the 
court erred in permitting this document to be read. 

It did not make testimony of itself, but its exhibition was 
necessary to identify the pistols taken on the slaves, with the 
description given of the stolen property; this is a cireum- 
stance that might well have its effect upon the minds of the 
jurors, as it occurred independently of the plainuff before the 
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he had actually lost the articles set out in his advertisement ; 
and if the court erred in suffering it to be read without 
restriction, yet, there was a sufficiency of other proofs to 
fasten the robbery upon the slaves of the defendants ; and as 
to the number and value of the articles stolen, the jury were 
the proper judges, and we do not think it our duty to disturb 
their verdict. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


CHAPMAN US. EARLY ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the petition alleges the defendants are trading under a firm, and it 
appears the transaction was a commercial one, they will be considered 
as liable in solido, and judgment given accordingly, without any express 
allegation or prayer for a judgment in solido. 

When only one partner of a firm joins issue and appeals, this court cannot 
inquire whether the other one was legally cited or not, or whether a 


curator ought to have been appointed to defend him. 


This is an action for damages. The plaintiff alleges he 
purchased four hundred and twenty boxes bacon, for the sum 
of seventeen thousand one hundred and forty-nine dollars, 
from Early & Amelung, which he sent to Charleston, S. C., 
and on opening it, there was a large part of it damaged, so 
that he sustained an actual loss of seven thousand one hun- 
dred dollars in consequence thereof. He alleges, that Early 
& Amelung are indebted to him in that sum, for which he 
prays they may be condemned to pay him. 
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The defendant, Early, excepted to answering the petition, Eastzrn Dist. 
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on the ground of general uncertainty and want of proper 
specifications. 

The exception was sustained, with leave to amend. 

The plaintiff amended his petiton, by alleging, that the 
bacon was unsound, 'unmerchantable, and not properly cured 
at the time of the sale. 

The answer of Early admitted the sale and purchase of 
the bacon, but denied that Amelung was a partner. He 
admitted some of the boxes of bacon had accidentally got wet 
before delivery, of which he apprised the plaintiff, and that 
he agreed if there was any loss in consequence thereof, he 
would pay it. He denies that any statement of the loss 
was ever presented to him, or he would have promptly 
adjusted it. 

Amelung did not appear and no defensor was appointed. 
The citation was directed to Messrs. Early and Amelung, 
and served on Early only, in person. 

On these pleadings and issues the case was tried. The 
plaintiff had judgment in solido, against the defendants, and 
Early alone appealed. 


Strawbridge, for the plaintiff, urged the affirmance of the 
judgment. 


G. B. Duncan, for the appellant. 


This cause should be reversed, and remanded for further 
proceedings. Ist, Because there is no averment in the peti- 
tion that the defendants are liable in solido ; and no prayer 
for judgment against them as such. The judgment, there- 
fore, gives what the petition does not ask. An obligation in 
solido is not to be presumed ; it must be averred and proved. 
Louisiana Code, 2088. 

2. The citation was served on but one of the defendants ; 
they were not associated together as commercial partners, 
and could not be cited in the manner provided in the Code 
of Practice, 198. 
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Martin, J., delivered the opinion of the court. 


The defendant, Early, is appellant from a judgment, by 
which the plaintiff has recovered damages, in consequence of 
the loss which he has incurred by the purchase of a large 
quantity of bacon, from the defendants, a considerable part 
of which was unmerchantable. 

The case was tried by a jury, who found a verdict for the 
plaintiff, and a close examination of the evidence has not 
enabled us to discover any thing which authorizes our 
interference with the verdict. 

The appellant’s counsel, however, has contended in this 
court: Ist, That the judgment was erroneously given in 
solido ; there is no averment that the defendants are thus 


liable, nor prayer for a judgment in solido. 
2d. The citation was served on but one of the defendants ; 


io hehe: they were not associated together as commercial partners, 
ition allege , a a . . 
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judgment of the District Court be affirmed, with costs. 
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COURTNAY ET AL US. MISSISSIPPI MARINE AND FIRE INS. CO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Parole evidence is inadmissible to prove that a corporation, as an insurance 
company, in its corporate capacity, undertook a certain risk, for which it 
is legally liable. In general, corporations can only contract in writing 
through their official organ, although their assent to certain contracts 
may sometimes be inferred from their silence or acquiescence. 

The president of an insurance company cannot be considered as acting 
within the scope of his official authority in relation to an insurance, 
unless his act is evidenced by his signature. 

So, where a policy of insurance was taken out on one hundred and forty- 
three hogsheads of sugar, from New-Orleans to Louisville, in the steamer 
Belfast, and only twenty-six were taken the first trip; the remaining one 
hundred and seventeen were shipped on the second trip of the boat, with- 
out any endorsement on the policy or new written agreement, and the 
boat and cargo was lost by fire: Held, that the insurers were not liable, 


the policy not extending to the second trip. 


This is an action on a policy of insurance. 

The plaintiffs allege, that on the 5th of February, 1836, 
they contracted with the Mississippi Marine and Fire Insu- 
rance Company, according to the terms of a policy that day 
issued, for the insurance of one hundred and forty-three 
hogsheads of sugar, of the value of fourteen thousand seven 
hundred and ninety-seven dollars, on board the steamer Bel- 
fast, bound to Louisville, which were to have been laden on 
the coast, at Fortier’s plantation. That when the steamboat 
arrived at the plantation, only twenty-six hogsheads could 
be laden on board, by reason of the boat being full. 

They further allege, that the Insurance Company under- 
took and agreed to extend the policy to, and cover the 
remainder of the sugar, if laden on the second trip of said 
boat; and they were so Jaden, being of the value of thirteen 
thousand five hundred dollars ; and that on the second trip 
30 VOL. XII. 
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destroyed, whereby the insurers were liable. They pray 


courtsar erat JUdgment for the amount of their loss in the premises. 


vs. 
MISS. NARINE 


The defendants admitted the execution of the policy sued 


anpritérxs.co. on, but denied that they are liable for the loss claimed. They 


expressly denied that they agreed to extend the policy to and 
cover the remainder of the sugar, shipped on the second trip 
of the boat, as alleged. 

On these pleadings and issues the cause was tried before 
the court and a jury. 

The policy of insurance which the plaintiffs took out on 
the one hundred and forty-three hogsheads of sugar, was 
produced in evidence. It was dated at New-Orleans, the 
5th day of February, 1836, and stated, that the plaintiffs, on 
account of whom it might concern, made insurance at and 
from New-Orleans to Louisville, Kentucky, upon all kinds 
of lawful goods and merchandize laden, or to be laden on 
board the good steamboat, called the Belfast, &c., beginning 
the adventure upon the said goods and merchandize, from 
and immediately following the loading thereof, on board of 
the said steamboat, at, as aforesaid, and so shall continue and 
endure until the said goods and merchandize shall be safely 
landed at, as aforesaid. 

“This insurance is declared on one hundred and forty- 
three hogsheads of sugar, at one dollar, is one hundred and 
forty-three dollars ; to pay partial average on each ten hogs- 
heads as numbered in succession. Said shipment to be taken 
on board on the coast.” 

There were but twenty-six hogsheads taken in at the first 
trip of the boat, after the policy was taken out. 

On the 25th of March, after the boat returned, she took 
in the remaining one hundred and seventeen hogsheads ; but 
there was no written endorsement on the policy concerning 
the second trip. On her way to Louisville, during this trip, 
the boat and cargo were totally lost by fire. 

The plaintiffs offered the depositions of witnesses in evi- 
dence, to prove the engagement of the defendants to extend 
the policy to a second voyage, to which the defendants’ coun- 
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sel objected, on the ground, that by the charter and laws of Easter Disr. 


the company, the policy or contract must be in ‘writing, 
signed by the president ; and that no parole testimony could 
be admitted to bind the defendants. 

The court sustained the objections, and remarked, that not 
only contracts with a corporation, but several kinds of special 
commercial contracts, were required to be in writing, etc. A 
bill of exception was taken to the opinion of the court. 

The evidence showed, that the plaintiffs took out a fire 
policy and insured the remaining one hundred and seventeen 
hogsheads of sugar, on the plantation, for one month. It 
further appeared, that the return of the premium on the first 
insurance had not been demanded. 

The district judge charged the jury, that the plaintiffs 
could only recover on the policy; that if they considered the 
plaintiffs had demanded a loss on a second trip of the boat, 
they can only recover on that demand and legal proof of it ; 
that itis usually considered, when a policy is made on a ship 
or boat, from one port or place to another, the policy attaches 
only on the voyage next following the date of the policy ; 
that if the plaintiffs had proved, according to their allegations 
in their petition, that the policy was to be continued toa 
second trip after the date of the policy, to the satisfaction of 
the jury, the verdict ought to be for the plaintiffs for the 
amount of the cargo insured and lost; but if the plaintiffs 
had not proved an agreement to continue the policy from the 
first to the second voyage, the verdict ought to be for the 

defendants. 

The court further instructed the jury that corporations are 
only bound in the manner directed by the act of incorpora- 
tion ; that this was particularly true of corporations for parti- 
cular objects and purposes ; and to make particular contracts, 
they could only be made in the manner pointed out by the 
charter. 

That there were subordinate contracts, which corporations 
recognized4and allowed their officers to make, but which 
were generally contracts for services and materials on which 
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the corporations were liable, and the contract was only to 
prove the value, etc. 

But special contracts must be made in the manner directed 
by the act of incorporation. 

The counsel for the plaintiffs excepted to the charge. 

The jury returned a verdict for the defendants, and after 
an unsuccessful attempt to obtain a new trial, from judg- 
ment confirming the verdict, the plaintiffs appealed. 


Strawbridge, for the plaintiffs. 


1. The ancient rule that corporations could only be known 
or act by their common seal, seems to have been greatly 
modified, if not entirely exploded, even in those cases, when 
by the grant of incorporation, a common seal is provided. If 
the general rule exists, the exceptions are so numerous as to 
make the rule itself an exception. 

2. In equity, it is not held to be necessary that every 
corporate act should be under seal. Attorney General vs. 
Davy, 2 Atkins’ Reports, 212. Same vs. Scott, 1 Vesey, 413. 
At law, the payment of rent to the bailiffs of a borough by 
the party, as tenant to a corporation, admits a tenancy from 
year to year, although a deed of demise had been prepared 
and executed by the bailiffs, and some of the officers of the 
corporation, but has not been sealed with the corporation 
seal. 2 Starkie’s Evidence, 425. 

Trover or trespass lies against a corporation, by reason of 
the acts of its agents. Ibid. 

3. All contracts made by the authorized agents of a corpo- 
ration, within the legitimate scope of its institution, are 
binding upon the corporation. 7 Cranch, 299. 

The act incorporating the Mechanics’ Bank of Alexandria, 
provides: ‘That every contract or engagement on behalf of 
the corporation shall be signed by the President and counter- 
signed by the cashier.” Held, not to apply to contracts, 
when the law would imply an obligation. 5 Wheaton, 326. 

4, The acts of an officer done in the ordinary course of the 
business confided to him, are prima facie evidence, that they 
were in the scope of his duty. 8 Wheaton, 338. 
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5. The bailiffs receive rent, the law implies a title. The Easrerx Dist. 
president of an insurance company receives premium, why — -Zpril, 1858. 
not imply an insurance ? at least, an obligation on the part Counrxay er at 
of the company to meet the risk for which the premium was agen ail 
paid. The withholding the premium after the failure of the axprmenss.co. 
voyage, was equivalent to the then reception of it as upon a 
fresh policy. 

6. If the president had in this case made an endorsement 

upon the policy, that it should extend to the next voyage, 
would not that have rendered it obligatory upon the corpora- 
tion? Has he not done that which is equivalent thereto? 
Has he not by writing, countersigned by his secretary, fur- 
nished clear and conclusive evidence of his willingness that 
the policy should extend to the second trip? On the Sth of 
February the first policy is dated, the boat then lying at 
New-Orleans ; the property insured, being one hundred and 
forty-three hogsheads of sugar, to be put on board on the 
coast; loss by fire insured against, and risk to commence 
when it should be on board, and terminate at Louisville. 
On the eighth day thereafter, and as soon as it could have 
been ascertained that the risk had not commenced, he 
received a premium, and awarded an insurance upon the 
same sugar, against destruction by fire, withholding at the 
same time the premium thus paid. If all this does not prove 
a willingness to extend the policy, and if the law will not 
therefrom imply a willingness, then the law will presume 
that a fraud was committed by the agents of the company, 
a presumption which is never indulged in. 

7. Can it be, that this company was receiviug double 
insurance ; two policies; two premiums; and against a loss 
by fire? The transaction, as evidenced by the writings 
alone, is so plain, that he who runs may read: 

The article is on the coast; the boat could not take it. 

How long before she returns? Perhaps a month. Take 
out a fire policy, to secure it during that time, and all will 
be well. °*T'was done; now they allege, twas not well 
done. 
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Locket, for the defendants, contended, that parole proof, 
offered to show the defendants agreed to extend the policy of 


courtnar xr at insurance to the second trip of the boat, was properly 


v8. 
MISS. MARINE 
AND FIRE INS, CO. 


rejected. Corporations can only bind themselves in the 
mode pointed out by their charters; and in this case, all 
policies and agreements must be signed by the president, 
and countersigned by the secretary, and sealed. 

2. It is clear the policy of insurance, in this case, was only 
for one voyage. Then the responsibility of the defendants 
ceased. If they are to be made responsible for a risk, not 
embraced in the policy, it must be shown by some contract 
or agreement entered into according to the charter, and 
surely to make insurance on the second trip, a new contract 
must be shown, but which is not. 

3. No agreement to insure during the second voyage, can 
be inferred from the fact the premium was not returned. 
The testimony shows it was never demanded, and the com- 
pany supposed the sugar had gone to its destination by the 
first voyage. 

4. The policy is in the name of Courtnay, and to take in 
one hundred and forty-three hogsheads of sugar, on the 
coast, and does not say where. The fire policy insures sugar 
on E. Fortier’s plantation, and is made out in the name of 
Buchanan & Hagan. These two are essentially different ; 
and neither can be extended to the second voyage of the boat. 

5. All the cases cited by the plaintiffs, in relation to 
extending and varying written contracts, are where indivi- 
duals were partners, contracting for their own interest. But 
here is a corporation acting under the provisions of a charter 
prescribing the mode of contracting, and it can only bind 
itself in writing. 

6. Even if the testimony of Buchanan, who only testifies 
to the taking out the fire policy, was admissible, it would not 
be sufficient to make out the case ; because the amount in 
dispute is above five hundred dollars, which must be estab# 
lished at least by one credible witness, and strong corrobo- 
rating circumstances ; and there is not one corroborating 


circumstance here. 
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Bullard, J., delivered the opinion of the court. 

This case comes before us upon several bills of exceptions. 
The first was taken to the refusal of the judge to admit parole 
evidence, to prove the engagement of the defendants, to 
extend the policy of insurance to a second voyage or trip of 
the steamer Belfast, which was opposed on the ground, that 
the charter and by-laws of the corporation require the policy 
or contract to be in writing, signed by the president, and 
that no parole evidence could be admitted, to bind the 
defendants. 

The facts alleged as the ground of the action, were, that 
the plaintiffs contracted with the defendants, -by a policy, for 
the insurance of one hundred and forty-three hogsheads of 
sugar, on board the Belfast, bound to Louisville, to be laden 
at Fortier’s plantation, but that only twenty-six hogsheads 
could be taken on board; and that the defendants afterwards 
undertook and agreed, that the policy should extend to, and 
cover the remainder of the sugar, if laden on the next trip of 
the boat; that they were so laden, and a total loss ensued 
by fire. 

It appears to us, the court did not err. The contract 
sought to be enforced, is distinct from the original policy, 
which it is conceded, did not extend to the second voyage of 
the boat. It was in fact a new insurance, and parole evi- 
dence is inadmissible to prove that the defendants, in their 
corporate capacity, undertook the risk. In general, corpora- 
tions can only contract in writing, through their official 
organs, although their assent to certain contracts may some- 
times be inferred from their silence and acquiescence, as in 
the case of the Bank of the United States vs. Dandridge, 12 
Wheaton, 64, decided by the Supreme Court of the United 
States, in which it was ruled, that where a cashier’s official 
bond had not been formally accepted, according to the 
by-laws of the bank, yet the corporation having permitted 
him to act in that capacity, was considered as having tacitly 
accepted the bond. The argument of the counsel for the 
appellant, that the act of incorporation meant only to dispense 
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Parole evi- 
dence is inad- 
missible to prove 
that a corpora- 
tion, as an insu- 
rance company, 
in its corporate 
capacity under- 
took a certain 
risk, for which 
it is legally lia- 
ble. In general, 
corporations can 
only contract in 
writing through 
their official or- 
gans, although 
their assent to 
certain contracts 
may sometimes 
be inferred from 
their silence or 
acquiescence. 
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The president 
of an insurance 
company cannot 
be considered as 
acting within the 
scope of his au- 
thority, in rela- 
tion to an insu- 
rance, unless his 
act is evidenced 
by his signature. 

So, where a 
policy of insu- 
rance was taken 
out, on = one 
hundred and for- 
ty-three hogs- 
heads of sugar, 
from New-Or- 
leans to Louis- 
ville, on the stea- 
mer Belfast, and 
only twenty-six 
were taken the 
first trip, the re- 
maining one hun- 
dred and seven- 
teen were ship- 
ped on the se- 
cond trip of the 
boat, without a- 
ny endorsement 
on the policy or 
new written. a- 
greement, and 
the boat and car- 
go was lost by 
fire: Held, that 
theinsurers were 
not liable, the 
policy not ex- 
tending to the 
second trip. 
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with a common seal, and that the provision requiring only 
the signature of the president, or two directors, etc., to all 
policies, is merely directory, proves too much. It would go 
to show, that a written policy might be dispensed with alto- 
gether, and a parole agreement for insurance be sufficient to 
bind the corporation. The president of the corporation 
cannot be considered as acting within the scope of his 
authority, in relation to an insurance, unless his act is evi- 
denced by his signature. We do not mean to say, that a 
new policy was indispensable in this case. The first policy 
might have been so modified, as to extend to the new risk. 

There are cases, certainly, according to the settled doctrine 
at present, in which corporations may be bound by implied 
contracts without writing, deduced by inference from corpo- 
rate acts. But the present case does not appear to us to fall 
under that category ; for even admitting that the defendants 
insured the sugar against fire, at Fortier’s plantation, for one 
month, it does not follow that they took the risk afterwards, 
on board the steamboat. The other circumstance, to wit: 
that the premium paid on the first insurance was not returned, 
has been sufficiently explained, by showing that it never was 
demanded. 

The authorites upon which the counsel for the appellant 
relies, in support of his right, to offer parole evidence in this 
case, notwithstanding the rule, that such evidence is in gene- 
ral inadmissible against or beyond what is contained in writ- 
ten contracts, to vary, modify, or extend them, appears to us 
far from satisfactory. The case of Ludling vs. Krumbar, was 
between the payee and drawer of a bill of exchange, in which 
the latter was permitted to show by parole, that in drawing 
the bill he was recognized by the payee himself as merely 
agent of the drawee, and consequently, a want of considera- 
tion as to him. 3 Martin, 640. The case of Rabassa vs. 
Orleans Navigation Co., involved a question of lease, and it 
was held, that such a contract could be proved by parole, 
where no act had been signed by the parties. 5 Louisiana 


Reports, 462. 
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The charge of the judge to the jury, which was also Easrerw Dist. 


i excepted to, appears to us not to have been erroneous, and we ._-4/™; 1858. 

are not satisfied that the verdict was wrong. MULHOLLAN 
vs. 
HUIE. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


MULHOLLAN US. HUIE. 


ATPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW- 
ORLEANS, 


According to the provisions of the act of the 2d January, 1834, redhibitory, 
bodily or mental vices and maladies, which discover themselves within 
fifteen days after the sale of slaves, recently brought into the state, are 
presumed to have existed on the day of sale, and give rise to the redhi- 


bitory action. 


So, where a slave was taken sick within twelve days after the sale, and 
died, and the proof rather tended to show that the disease existed before 
or at the sale : Held, that the seller was bound to restore the price to the 


buyer. 


This is a redhibitory action to recover back the price of a 
slave. 

The plaintiff alleges he purchased a slave named Major, 
from the defendant, as evidenced by public act, dated the 
11th March, 1834, for the sum of seven hundred dollars, 
payable in twelve months, with ten per cent. interest, from 
the date of his note until paid. 

He further shows, that said slave was discovered to be 
sick or diseased a few days after the sale, with inflammation of 
the brain ; and that notwithstanding every medical remedy 
and care bestowed, the slave died. He also shows, that the 
defendant guaranteed the slave against all redhibitory vices 
31 VOL. XII. 
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Eastern Dist. And maladies, and is liable to refund the price. He prays 


that the sale be rescinded and declared null, and that the 
price be returned to him by the defendant, with interest, etc. 

The defendant pleaded a general denial. Upon these 
pleadings and issue the case was tried. 

The parish judge summed up the whole case on the 
evidence and law, and gave judgment as follows : 

“Ist. That the evidence produced by the parties in this 
case, leaves it extremely doubtful at what time the disease 
of which the slave Major died, originated ; that the positive 
nature of said disease is likewise a subject upon which the 
witnesses do not fully agree. 

“2d. The only facts on which there can exist no doubt, are : 
that said slave, Major, was purchased by the plaintiff from 
the defendant, on the 11th of March, 1834, for a sum of 
seven hundred dollars, payable in March, 1835, with an 
addition of interest of ten per cent. per annum ; that after 
the passing of the sale, some days elapsed before the deli- 
very, which delivery took place only on the 20th of March, 
the day on which the plaintiff started on board the steamboat 
Chesapeake, with several negroes he had purchased from the 
defendant, and among whom was Major ; that on the very 
day, the 20th of March, shortly after the boat had left New- 
Orleans, the said slave, Major, was discovered to be very 
sick, and that the sickness so rapidly increased, that notwith- 
standing the attendance of two physicians who happened to 
be on board, he died on the next day, to wit: the 21st of 
March. 

“3d. That it is further in evidence, that the said slave, 
Major, arrived in this state in the month of January, 1834, 
two months only before the sale from defendant to plaintiff. 

“4th. That by the 3d section of an act, approved January 
2d, 1834, it is provided, that with regard to slaves who shall 
have been less than eight months in this state, “ if any red- 
hibitory, bodily or mental maladies, discover themselves 
within fifteen days after the sale, it shall be presumed to 
have existed on the day thereof, any law to the contrary 
notwithstanding.” 
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“ 5th. That in the present case, the discovery of the disease, 
and even the death of the slave occurred within fifteen days 
after the sale, to wit : nine or ten days after said sale, so that 
according to the law just cited, a presumption arises that the 
sickness existed at the time of the sale. 

“6th. That the slave, Major, having died of the disease 
which he had at the time of the sale, it was for the defend- 
ant to prove that the disease was a curable one, (Thompson 
vs. Milburn, 1 Martin, N. S., 468,) and that the defendant 
having failed to make such proof, it must be taken for 
granted, that the disease was an incurable one, and as such 
a redhibitory disease. 

“It is, therefore, ordered, adjudged and decreed, that the 
sale of the slave, Major, made by defendant to plaintiff, 
before Carlile Pollock, notary public, on the 11th March, 
1834, be rescinded, and that the said defendant reimburse” 
and pay unto the plaintiff, a sum of seven hundred and 
seventy dollars, being the amount of the price of said slave, 
to wit : seven hundred dollars, and ten per cent. interest on 
said amount, for one year, and further that the defendant pay 
the costs of suit.” 

From this judgment the defendant appealed. 


C. M. and F. B. Conrad, for the plaintiff. 


Sterrett, contra. 


Martin, J., delivered the opinion of the court. 

The defendant is appellant from a judgment rescinding 
the sale of a slave, on the ground of his having died of a 
disease, under which he labored at the time of the sale. 
The sale took place on the 11th of March, 1834. On the 
20th of the same month, the slave was taken from the 
defendant’s house to a steamboat, and immediately dis- 
covered to be sick, and although attended by two physicians, 
and great care taken of him, he died on the 21st. The slave 
had been brought into the state for sale a few weeks 
previously. 
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Easrern Dist. By an act of the legislature, approved the 2d January, 
April, 1858. 1834, it is provided, that if any redhibitory, bodily, or mental 


ouxtr Maladies, discover themselves within fifteen days after the 


warner, Sale, it shall be presumed to have existed on the day thereof ; 


dily or mental and the act is declared to have its effect from its passage. 
ion which die As twelve days only elapsed between the sale and the death, 
coverthemselves the plaintiff contends the sale must necessarily be rescinded. 
days after the But the defendant has urged, that he has shown by the tes- 


ie of slaves, re- ,- 
cently brought timony of the doctor, whom he had employed to attend his 


into the state, slaves, that the malady did not exist before the sale ; and his 
are presumed to 


have existed on counsel has contended, that the presumption of which the 


the day of sale . ate . . 
aaa = rise to act speaks, is not that juris et de jure, which cannot be des- 


- 0 tenggaaiataed troyed by proof; but the simple presumption which stands 


So, where a Until the contrary be proved. Stabit presumptio donec contra- 


slave was taken rium probatur. It has appeared to us useless to inquire, whe- 
twelve daysafter ther the distinction contended for, exists; because a close 


the sale, and . ° : 
died, and the €Xam.nation of the evidence, has not enabled us to conclude 


proof rather that the defendant has succeeded in his attempt to show that 
tended to show 


that the disease the disease did not exist before the sale, while the testimony 


isted before or aes 
drain: we of the doctors employed by the plaintiff, rather tends to 


that the seller establish the fact that the disease did exist before. 
was bound to re- 
store the price to 


the buyer. ; F 
wa It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Parish Court be affirmed, with costs. 








OLNEY vs WALKER. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


All creditors of an insolvent debtor, residing out of the state at the time of 


the surrender, or cessio bonorum, are represented by the attorney of the 


absent creditors. 


The attorney at law of an absent creditor, in his suit against the debtor, 


does not possess the faculty of representing him in the concurso of 


creditors after a cessio bonorum. 
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This suit was instituted the 14th of May, 1835, against Eastern Disr. 


the defendant, as the first drawer of a promissory note, for 
one thousand and forty-four dollars and forty-five cents, pay- 
able four months after date, to the order of John M‘Laughlin, 
dated the 8th January, 1835, and endorsed by the payee in 
blank. 

The defendant was held to bail, and gave bond with a 
surety, not to depart from the state without leave of the 
court, etc. 

The plaintiff styles himself a resident of Vincennes, in the 
state of Indiana, but at the time of bringing suit was present 
in New-Orleans. He prays judgment, ete. 

The defendant pleaded a general denial, and averred that 
the note sued on was given for the purchase of a steamboat, 
with regard to which the drawers entered into a particular 
partnership, and that he can only be liable in any event, for 
one-fourth part thereof; but that he is not liable, because 
the boat proved to be worth nothing. 

On the 5th April, 1837, the defendant’s counsel took a 
rule on the counsel for the plaintiff, to show cause why the 
surety in the bail bond should not be discharged, and the 
bond cancelled, the defendant having been admitted by a 


judgment of the court, to the benefit of the insolvent laws, 


for the relief of insolvent debtors in actual custody. 

Nothing was granted on this rule. 

The defendant then pleaded a peremptory exception, and 
set up, as a bar to this action, the proceedings and judgment 
of a suit, in which the defendant had made a voluntary 
surrender to his creditors, which had been accepted. 

On these pleadings and issues the case was tried. 

The plaintiff’s claim was placed on the bilan, and an 
attorney to the absent creditors appointed. 

The district judge decided as follows : 

“ The insolvent proceedings are pleaded as a bar to any 
further proceedings in this suit. 

“The question raised by the counsel of Olney, is, that 
inasmuch as the suit of Olney vs. Walker, was pending 
when the insolvent proceedings were commenced, notice of 
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April, 1838. 


OLNEY 
v8. 
WALKER, 


Olney’s attorney in that suit. 

“The object of prosecuting the suit against Walker, is 
obviously to pursue the bail ; Walker being a non-resident. 

“ The old code, page 434, article 14, continues to regulate 
this matter under the 8th section of the act of 1817, and 
prescribes, that process must be issued to creditors to attend, 
if they live in the parish where said meeting shall take 
place. 

“ The power of an attorney at law is limited to the prose- 
cution of the suit. He could not compromise, grant time, 
accept a surrender, vote or do any act at the meeting of cre- 
ditors. Even if a service of notice or citation on an attorney 
in fact was good, an attorney at law for the prosecution of 
the debt, is not such an attorney in fact, on whom service of 
such notice would be valid, if, for instance, the creditor lived 
out of the parish, but in the state ; there was an attorney of 
absent creditors who represented Olney. 

“It is, therefore, considered, that there be no further 
proceedings in this suit, by reason of the insolvent proceed- 
ings of the defendant, Charles Walker, and that plaintiffs 
pay any costs caused by the prosecution of this suit, after 
the 31st October, 1835.” 

From this judgment the plaintiff appealed. 


G. B. Duncan, for the plaintiff, contended, that the 
judgment should be reversed, because the insolvent proceed- 
ings form no bar to this suit; and that they are in fraud of 
the plaintiff’s rights, and can have no effect against him, as 
neither he or his attorney were notified thereof. 


Preston, contra. 


Martin J., delivered the opinion of the court. 

In this case, the defendant having made a cession of 
goods, since the institution of this suit, prayed that no far- 
ther proceedings should be had therein. The plaintiff was 
obviously proceeding with a view of attacking the bail. 
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The plaintiff, who describes himself as a resident of Eastern Disr. 


Indiana, but as being at the time in New-Orleans, opposed 
this motion, on the ground that no notice of the concurso had 
been served on his attorney in the suit, and he is appellant 
from the judgment which sustains the motion. 

It does not appear to us, that he has any right to complain. 
Being a resident of another state, and it not appearing that 
he was still in New-Orleans at the time of the cession, he 
was necessarily represented by the attorney of the absent 
creditors. His attorney in the suit did not possess the faculty 
of representing him in another suit. He could not have voted 
for syndics, made a compromise, accept a surrender, grant 
time, or do any act which an attorney in fact, specially 
authorized to represent the plaintiff at the meeting of the 
creditors, could have done. 

The Civil Code of 1808, page 434, article 14, continues to 
regulate this matter, under the 8th section of the act of 1817, 
and prescribes, that process must be issued to creditors to 
attend, if they live in the parish where such meeting shall 
take place. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


DE VERBOIS US. NAVY ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE OF THE DISTRICT PRESIDING. 


The act of the 8th of February, 1831, section 5, requires the proces verbal 
of adjudications of work to be done to levees, roads, etc., to be recorded 
by the parish judge, which shall operate <s a lien on the land over which 
the levee or road is made, and in case of non-payment by the owner, an 


order of seizure and sale shall be granted by the parish judge, whatever 


April, 1838. 
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may be the amount due, etc.: but the parish judge has no jurisdiction of 

an ordinary suit for the payment of a privileged claim of this kind, over 

three hundred dollars. 

The recording of the adjudication of work to be done on levees and roads, 
creates a privilege for the price, on the land into whatsoever hands it may 
come ; but the third possessor is entitled to full notice of the proceeding 
against the land, that he may have an opportunity to retain it, by paying 
off the incumbrance. 

This is a petitory action. The plaintiff claims title to 
twenty-three arpents of land with a plantation and improve- 
ments fronting on the Mississippi river, in the parish of Iber- 
ville, having the usual depth, which he claims in virtue of 
a partition and sale of the succession property of his deceased 
father, and which he purchased as one of the heirs, on the 
16th of April, 1833, for the price of adjudication, in the sum 
of eleven thousand five hundred dollars. He further alleges, 
that the defendants have taken, and continue in the illegal 
possession of said plantation, whereby they are justly indebted 
to him in the sum of two thousand dollars for fruits, rents 
and revenues. He prays judgment, decreeing him to be the 
true owner of said land and improvements, and that he 
recover damages for the rents, &c. 

The defendants pleaded a general denial, and aver, that 
they are the lawful owners of the plantation and land in 
question; one of them, to wit: John Navy, having purcha- 
sed it at sheriff’s sale, on the 15th day of August, 1835, and 
since conveyed a portion of it to his co-defendant. 

An amended petition was filed, alleging the nullities of 
the pretended title of the defendants, in not complying with 
the formalities prescribed by law, in making sale of the pro- 
perty. To this a general denial was pleaded. 

Upon these pleadings and issues, the cause was tried before 
the court and a jury. 

The evidence showed, that in December, 1823, Dominique 
De Verbois, died in the parish of Iberville, leaving a widow 
and six children. His succession was opened there, and con- 
sisted of separate and community property ; and among the 
former, a sugar plantation, containing twenty-three arpents 
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front, with the ordinary depth. This property was adjudi- £asrers Disr. 
April, 1838. 


cated to the widow after the opening of the succession. 
The widow and mother of the minor children, was regularly 
confirmed as natural tutrix, and continued to administer the 
entire property of herself and her children, until January, 
1833, when it became necessary to effect a partition. The 
plaintiff was a co-heir and then of full age, when, on the 
16th January, 1833, the plantation was sold by order of the 
Court of Probates, and he became the purchaser for the sum 
of eleven thousand five hundred dollars, which sale was after- 
wards ratified by his mother, who was still living, and tutrix 
of a minor co-heir, and sister of the plaintiff. 

The defendants’ title depend on a sheriff’s sale of the 
plantation, under a judgment and execution issued by the 
parish judge, in August, 1835, in the case of Murphy vs. 
Bezout. See the case in 7 Louisiana Reports, 14. 

This judgment was obtained before the parish judge, for 
six hundred and twenty-five dollars, awarded to Murphy, by 
the adjudication to him as the lowest bidder, to make certain 
repairs on the road and levee in front of the plantation in 
question. The proces verbal of the adjudication, was dated 
the 3d March, 1832, and duly recorded. 

These were the principal grounds on which the respective 
titles of the parties rested. 

On hearing the evidence produced by the parties, and 
explanations and arguments of counsel, the jury returned a 
verdict for the defendants, and from judgment rendered 
thereon, the plaintiff appealed. 


A. N. and R. N. Ogden, for the plaintiff. 


Winchester and Davis, for the defendants, insisted, that the 
sale and the ratification by Madame Bezout, under which 
the plaintiff claims, can have no effect against them, because 
she had no right to give it to the prejudice of a judgment 
already recorded against the property. The plaintiff was 
bound to take notice of this judicial mortgage, and took the 
property subject to it. 
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2. Madame Bezout was the widow in community with 
her late husband, and herself heir of four out of six children, 
that had died before the promulgation of the new code, (the 
plaintiff and a minor sister only living,) so that the sale to 
the plaintiff, by order of the Court of Probates, in April, 
1833, was predicated on a state of things which did not 
exist. The property was vested in the mother, and it is a 
proposition without exception, that no partition can be legally 
demanded, or made of a tract of land, the ownership of 
which is vested in one single individual. 

3. In 1823, Madame Bezout became the sole owner of the 
land in question, by the judgment of a competent court, and 
an adjudication thereof to her, and she has ever since conti- 
nued to be sole owner, without any heir having any interest 
in common with her. This title was perfected by the death 
of four children, to whom, under the law, she became sole 
heir. The very end of the Jaw, which authorizes the survi- 
ving father or mother to become the purchaser of the pro- 
perty, held in common with the children of the marriage, is 
to put an end to the joint ownership. The last sale and 
adjudication to the plaintiff was a nullity. 

4, The defendants’ title rests on the recorded adjudication 
of the 3d of March, 1832, of the work to be done on the levee 
and road, which operated as a lien on the land. The act of 
1831, created this privilege or lien, and authorized the parish 
judge to award a seizure for whatever amount was due for 
the work and expenses under the adjudication. It is true 
in this case, the proceeding was by the via ordinaria instead 
of the via executiva. The Parish Court is invested with a 
general cognizance, (perhaps exclusive,) of all cases of this . 
kind, and is authorized to decree the seizure and sale of pro- 
perty in certain cases, and with certain formalities. If it is 
admitted the Parish Court has the right to issue an order 
of seizure and sale, a fortiori, it has the right to proceed to 
judgment and execution in the ordinary way. 

5. The plaintiff was not entitled to citation or notice of the 
proceedings, because he was not in possession. His mother 
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was, and she resisted the suit by appealing to the Supreme Eastsnn Dist, 
Court. 7 Louisiana Reports, 14. April, 1858. 


DE VERROIS 

Carleton, J., delivered the opinion of the court. pre ie 

This is a petitory action brought for the recovery of a tract 
of land of twenty-three arpents front, situated in the parish 
of Iberville, on the banks of the Mississippi, which, the peti- 
tioner alleges, is illegally, and unjustly withheld by the 
defendants. 

He sets up for title a judicial sale, made to him on the 16th 
April, 1833, in virtue of certain proceedings had, which he 
exhibits, to effect a partition of property held in common, 
between himself, his mother, and minor sister. 

The defendants for answer, deny generally, and aver that 
they are owners and possessors of the land, under a sheriff’s 
sale, made on the 15th August, 1835, in virtue of a judg- 
ment rendered at the suit of Murphy vs. the petitioner’s 
mother Bezout, at which the defendant, Navy, became the 
last and highest bidder, who afierwards transferred an interest 
therein to Sherburne, the other defendant. They conclude 
with a prayer to be quieted in their possession, and in case 
of eviction, that they be paid for the improvements put upon 
the land, and that they have the benefit of the privilege, as 
decreed in favor of Murphy, in the judgment obtained against 
Bezout. 

The plaintiff, by his amended petition, among other things, 
avers, that the title set up by defendants, is void, inasmuch as 
the formalities of the law, in effecting the sale, were not 
complied with ; the property not having been duly adver- 
tized and appraised ; and that there was an agreement 
between Sherburne, the sheriff, and Navy, the other defend- 
ant, that the property should be bought, and that the same 
was actually purchased on their joint account, all of which 
is denied by the defendants in their further answer to the 
amended petition. 

There was a verdict and judgment in favor of the defend- 
ants, and the plaintiff appealed. 
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We think the petitioner has fully made out his title under 
the partition sale of the 16th April, 1833, subsequently rati- 
fied by his mother and minor sister, the only persons who, at 
that time, had any interest in the land. 

From the records in the case of Murphy vs. Bezout, 
produced at the trial of this cause, by defendants, it appears, 
that under an ordinance of the police jury of the parish of 
Iberville, it became necessary to make a levee and certain 
repairs to the lands in question, and that the execution of 
the work was adjudicated to Murphy, on the 3d of March, 
1832, at the price of twenty-five dollars per arpent, fronting 
the river, which adjudication was recorded on the 21st of 
April thereafter ; that on the 20th of July following, he pre- 
sented his petition to the parish judge, claiming the sum of 
six hundred and twenty-five dollars, the value of the work, 
and praying an order of seizure and sale therefor, and that 
the widow Bezout, be cited to show cause why the order 
should not issue. 

She, for answer, denies generally, and avers, that her resi- 
dence is not in the parish of Iberville, but in the city of New- 
Orleans ; that she was not notified to make the repairs ; that 
they were not duly advertised ; that they were not made or 
received as the law directs, and prays to be dismissed with 
her costs. 

At the trial of the cause in August, 1832, the judge 
pronounced upon the defence taken by the defendant, and 
decreed that the plaintiff recover the sum of six hundred and 
twenty-five dollars, with costs of suit, “ and that the sheriff 
of the parish of Iberville do seize and sell according to law, 
the said land, and that the plaintiff have a privilege over all 
others, upon the proceeds of the sale of said land, for the 
payment of the said sum of six hundred and twenty-five 
dollars.” 

On the 23d of May, 1835, a fiert facias issued, under 
which, on the 11th of July, the sheriff advertised the land 
to be sold on the 15th August of the same year, on which 
day it was actually purchased by John Navy, as above stated. 
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By the laws of 1831, page 8, section 5, the parish judge Eastern Dist. 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed ; 
that the plaintiff recover the land mentioned in the petition, 
but that no writ of possession issue herein, until ‘the plain- 
tiff shall pay the defendant, or deposit in the District Court 
for their use, six hundred and twenty-five dollars, the 
amount of the privilege the for work done upon the land, 
and that the defendants pay the costs in both courts. 


LEE & HARDY US. RICE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The petition must contain the name and surname of the plaintiff: it is 


insufficient, to give only the initials of the christian name. 


The exception, showing that only the initials of the plaintiff’s christian 
name are stated in the petition, will be sustained, and the case remanded. 


This is an action on a promissory note. The plaintiffs 
style themselves in their petition, George M. Lee and P. A. 
Hardy, and allege the defendants are indebted to them in 
the sum of five thousand dollars, on an endorsed promissory 
note, for which sum they pray judgment. 

The defendants pleaded a general denial, and require strict 
proof of the demand, and of the plaintiffs’ title to the note. 

These respondents further answering, say, “that this suit 
should have been instituted in the full christian names of 
the petitioners, and not in the manner in which they have 
commenced it, etc.” They pray that the petitioners’ claim 


be rejected. 
The objections to the petition set up in the answer, were 


overruled, and from judgment given against the defendant, 
Rice, he appealed, 
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Locket, for the plaintiffs. | 
Eggleston, for the defendants and appellant. 





Martin, J., delivered the opinion of the court. 


The defendant, Rice, is appellant from a judgment on his 
promissory note; he pleaded the general issue, and that the 
plaintiffs had not set out their full christian names. He 
required the plaintiffs to prove their title to the note. The 
plaintiffs in the petition are called George M. Lee and P. A. 
Hardy. 

The Code of Practice, article 172, No. 1, requires, that the 
petition contain the name and surname of the plaintiff. In 
that under consideration, the plaintiff, Hardy’s surname is 
only given. We have only the initials P. A. instead of his 
other or christian name. These letters may signify Peter 
Anthony, Paul Andrew, or any other names having the same 
initials. This is not a sufficient compliance with the law: 
and the District Court, in our opinion, erred, in disregarding 
the defendant’s exception in this respect. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the case be remanded for further proceed- 
ings according to law, and that the plaintiff and appellee pay 
the costs of the appeal. 


WINCHESTER US. RIGHTOR. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT FOR THE 
PARISH OF ASCENSION, THE JUDGE THEREOF PRESIDING. 


Where a judgment by default was taken on the second day of the term 
and on the fourth thereafter, being the last, the defendant filed his 
answer setting the default aside: Held, that the plaintiff was entitled to 
have the cause set for trial the same day. 
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Eastern Dis'r, When a cause is called for trial, the party who has not been able to procure 


May, 1858. 


WINCHESTER 
V8. 
RIGHTOR. 





the necessary evidence, shall be entitled to a continuance on satisfying 
the court by his affidavit of the materiality of the facts on which he 


relies to obtain a continuance. 


The mere act of taking out summons for witnesses, and handing them to 


the sheriff, is insufficient ground on which to obtain a continuance. 


A continuance may be granted on the day fixed for the trial, but the mate- 


riality of the evidence must be shown and sworn to. 


The plaintiff has the absolute right to have his judgment by default 
confirmed on the fourth day after it is taken, without the defendant 


having any right to set it aside and file an answer. 


This is an action by the payee and holder of a draft, 
against the acceptor. 

The facts of this case are so fully stated in the opinion of 
the court, which follows, that it would be useless to recapitu- 
late them. 

The defendant appealed from judgment rendered against 
him, after an unsuccessful attempt to obtain a continuance of 
his cause, until the succeeding term of the court. 


Ives, for the plaintiff, submitted the following points : 

1. Judgment of the court below should be affirmed with 
ten per cent. damages for frivolous appeal. See opinion of 
Judge Nichols, overruling defendant’s exception. 

2. Defendant in his answer, (p. 3d, of Record,) admits 
that he accepted the draft, but says that he had paid it. 

When acceptors pay drafts, they generally take them up, 
or at least take a receipt; no such thing is pretended, 
however. 

3. Defendant waited till the last minute of “the law’s 
delay” before he filed his answer ; he took a subpena to a 
distant part of the parish for delay ; he applied for a continu- 
ance without affidavit, which was properly refused ; judgment 
went against him, and he has taken this appeal for further 
delay. Wherefore plaintiff prays that the judgment of the 
court below be affirmed with ten per cent. damages, costs, etc. 





— 
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Isley and Nicholls, for the appellant, contended, that Easreny Dist. 


summonses were taken out for the witnesses, the moment the 
cause was at issue, which was all that could be done. Time 
should have been allowed the sheriff to make return of ser- 
vice before the cause was taken up for trial, and the motion 
for a continuance should have been granted, because there 
was no time to procure testimony. 

2. The judgment by default was set aside by the answer 
filed to the merits. The defence set up was a good one, and 
time should have been allowed to produce the proofs. By 
filing the answer issue was joined; for if the defendant 
appearson the very day when a definitive judgment by default 
is about to be rendered against hira, and file his answer, the 
first judgment taken by default shall be set aside. He is 
then entitled to all the delays and advantages of a cause at 
issue, and to have a day fixed for trial, so that he may have 
his witnesses in attendance, &c. Code of Practice, 314. 
10 Louisiana Reports, 546. 

3. A cause cannot be set for trial, until answer filed, 
and then each party has the legal right of summoning his 
witnesses. Code of Practice, 463, 469. 

4. The motion for a continuance was improperly overruled, 
for it is obvious the defendant had no time to prepare for his 
defence, and obtain his proofs and evidence. It is a general 
rule, that opportunity must be afforded for defence before 
condemnation. Under the rules of practice of the court, a 
strong case was made to its discretion. The cause should 
therefore be remanded. Code of Practice, 464, 468. 1 Louisi- 
ana Reports, 114, 231. 


Bullard, J., delivered the opinion of the court. 


This is an action against the acceptor of a bill of exchange, 
by the original payee. The defendant is appellant from 
a judgment rendered against him under the fullowing 
circumstances : 

Citation was served personally on the 6th of September, 
and the term of the court commenced on the 9th of October, 
and terminated by law on Saturday of the same week. On 
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the second day of the term, judgment by default was taken, 
and on the morning of the 14th of October, the last day of 
the term, it was set aside, on the filing of an answer, in 
which the defendant admitted the acceptance, and pleaded 
payment. Immediately after filing his answer, it appears 
that the defendant took out subpcenas for his witnesses, and 
handed them to the sheriff. Before any service could be 
made, the plaintiff moved that the case should be placed 
upon the docket, and assigned for trial on the same day. 
The defendant, on the contrary, moved for a continuance, 
on the ground, that he had not had time to procure his proof, 
and that he could not be ruled into a trial until the sheriff 
should have made return upon the subpoenas ; but the court 
overruled the motion for a continuance, on the ground, that 
it was the last day of the term, and that it was incumbent 
on the parties, to be ready with their witnesses, or to show by 
affidavit that their testimony was material. A bill of excep- 
tions was taken, upon which the case is presented to the 
consideration of this court. 

Two questions present themselves: Ist. Was the case 
regularly set down for trial ? and 2d. Was the motion for a 
continuance properly overruled ? 

Article 463 of the Code of Practice, makes it the duty of 
the clerk, as soon as an answer is filed, to set down the cause 


second day of on the docket, that it may be called in its turn, and a day 
the term, andon , J 


fixed for its trial. We are to presume that the clerk per- 
formed his duty, and nothing proves the contrary. We are 
also to presume that the case was regularly called, in order 
to be fixed for trial. If the plaintiff had a right, as we think 
he had, to have the cause set down for trial during the term, 
the court could not choose, but set it down on the only 
remaining day of the term. It was not the fault of the plain- 
tiff that it was not sooner done. If the defendant had 
chosen to put the case at issue, earlier in the term, and to 
prepare for his defence, he might have done so; and he 
cannot reasonably complain, that the only remaining day was 
assigned for the trial, when he knew that no other day could 
by law be. 
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The continuance was, in our opinion, properly refused. 
The next article (464) provides, that when the cause is 
called, in order to be set for trial, as we understand it, the 
party who has not been able to procure the necessary evi- 
dence shall be entitled to a continuance. But the court 
must be satisfied by affidavit of the facts, upon which the 
party relies, for a continuance. The mere act of taking 
a subpeena from the clerk and handing it to the sheriff, does 
not satisfactorily show the necessity or materiality of the tes- 
timony of the witnesses. It is true that a continuance may 
be granted on the day fixed for trial, but the party must then 
show the materiality of the evidence wanted. Butarticle 466, 
gives the right of the party against whom a continuance is 
claimed, to require a disclosure on oath of the fact which his 
adversary intends to prove by the absent witnesses, in order 
to enable him, if he thinks proper, to admit such facts on the 
trial. 

All these articles appear to us to exclude the idea that a 
continuance may be obtained, unless by consent, without 
showing the necessity of further delay. A different con- 
struction of the code would give to parties in courts when 
the terms are short, a delay of six months, whenever they 
think proper to avail themselves of their privilege, not to file 
an answer until the third day after a judgment by default. 

We are confirmed in our view of this subject by another 
consideration, and that is, that the plainuff would have been 
entitled by law to a final judgment, on proving his demand, 
upon the day on which the answer was filed, if the judg- 
ment by default had not been set aside, article 312 ; of that 
right the defendant could not allege ignorance, and he 
should not be permitted to defeat it without showing that 
justice required a further delay. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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THOMPSON US. GORDON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A merchant who is even in failing circumstances, and under protest, may 
sell and dispose of his property by valid contract, to a bond fide purchaser. 
The presumption arises from his being under protest, that he lacks money, 
and it is necessary to sell property to raise it. 

The principle that the property of a debtor is the common pledge of his 
creditors, is not peculiar to the commercial law; for as long as the debtor 
is in possession of his property, and until a surrender, he retains the 
power, and it becomes his duty, to sell and reduce it to money, for the 
purpose of discharging his debts. 

The bond fide purchaser of property from a failing debtor, is in no danger 
of being disquieted in his title or possession, when no other ground of 


suspicion exists but the protest of his vendor’s notes. 


This is an action to compel the defendant to comply with 
a sale and purchase by him, of four lots of ground, in the 
city of New-Orleans, situated on Delord-street. 

The plaintiff alleges, that he made said sale through the 
intervention of Richard Russell, H. C. Cammack and Joseph 
C. Whitall, to the defendant, for the sum of thirty-one thou- 
sand four hundred dollars, payable by instalments; that the 
latter refuses to comply with the terms and conditions of the 
sale, although called on, and the act of sale tendered, etc. 
He prays that the defendant be condemned to furnish his 
notes and obligations for the price of said property, according 
to the terms and conditions of sale. 

The defendant averred, that he could not accept the sale, 
or furnish his obligations, as required, for the price of said 
property, because the plaintiff, being a merchant, was insol- 
vent, and his paper under protest ; that the plaintiff has no 
right to pass a sale of the property, and he would be liable 
to be disturbed by his creditors. 

Upon these pleadings and issues the cause was tried before 
the court. 
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It was admitted that the commercial firm of Samuel Eastern Disr. 
Thompson & Co., of which the plaintiff is a member, had _ 7% 1898: 


suspended payment at the time, and before the date of this 
transaction. 

The district judge went into an elaborate inquiry, relative 
to the effect of a suspension of payment by a commercial 
firm, on its right to sell and dispose of property belonging to 
the members thereof, when they are considered in a state of 
insolvency. He finally decided that the action could not be 
maintained; and from judgment rendered in favor of the 
defendant, the plaintiff appealed. 


J. Slidell, for the plaintiff. 


1. The appellant relies upon articles 1981 and 2628, of 
the Civil Code, and upon the general principles of law, 
which leaves to every man the free disposition of his pro- 
perty, unless where positive legislation has limited such 
right. The articles cited by the counsel of the appellee, 
refer only to contracts made in fraud of creditors. It is not 
pretended in this case, that there is any fraudulent intention 
on the part of either the vendor or the buyer. The fact of a 
merchant being under protest, does not constitute insolvency. 
More than one year has now elapsed since the sale was 
made, and all the parties, plaintiffs in this suit, are still in the 
“possession and enjoyment of all their rights of property. 
They have not failed; on the contrary, all of them have 
made arrangements for the payment of their debts. The 
proof of their not having failed, is the state of the record in 
this court. Had either of them made a surrender of pro- 
perty, this case could not have been submitted to the court 
for its judgment, until the syndics of the insolvent, had been 
made parties. Were the judgment of the inferior court sus- 
tained, more than one half of the whole mercantile commu- 
nity of Louisiana, and a very great proportion of those 
engaged in other pursuits, would be deprived of the power of 
alienating their property. However beneficial such aliena- 
tion might be to their creditors, its effect would be to drive 
into court hundreds, who, if allowed to administer their own 


THOMPSON 
v8. 
GORDON. 
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Eastenn Dist. property, would not only be enabled to pay all their debts, 


May, 1838. 


THOMPSON 
v8. 
GORDON, 


but to secure a surplus. 

2. In this case the plaintiffs rely upon the fund withheld 
from them by the defendant, to aid them in paying their 
debts. If the doctrine of the District Court be correct, they 
cannot alienate their property so long as their notes remain 
under protest, while the direct effect of the decision is to 
deprive them of the only means by which they can hope to 
meet their engagements. 


Denis, contra. 

1. The plaintiffs attempt to obtain from the defendant, his 
notes for the price of property, which, they allege, he had 
sold him. 

The defendant resists this claim ; it might suffice for him 
to say, the contract not being put in writing, can produce no 
effect ; but this ground is not taken, and the existence of the 
verbal contract is not denied. The defendant maintains that 
he cannot now, with safety, receive the transfer of the 
property from the plaintiff who has failed in business. 

2. The defendant relies on sections 23 and 24, page 137 of 
the law of 1817, on voluntary surrender ; and on the follow- 
ing articles of the Louisiana Code, 1963, 1964, 1965, 1966, 
1968, 1970, 1972, 1973, 1974, 1976, 1977, 1980, 1981, 1983, 
1984, 1989. 3522, Nos. 15 and 28. 

3. The plaintiff relies on article 2628, and 1981. In 
article 2625, and in the chapter which treats of the giving 
in payment, it is stated, “in cases of insolvency of the 
debtor, he may, although insolvent, lawfully sell for the 
price which is paid to him, but the law forbids to give in 
payment, etc. 

4. The French text does not say lawfully but valablement ; 
but are these lawful sales or valid sales by an insolvent, to 
be so in every case? Is it contended that all sales by an insol- 
vent, by virtue of article 2628, are to be valid? If so, what 
becomes of the sections 23 and 24 of the law of 1817, on 
voluntary surrender, which is preserved by the code ? What 
becomes of all the articles above cited, to annul contracts 
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made in fraud of creditors? It will probably be said that Eastern Dist. 
these articles do not apply ; this would be difficult to “ay, 1838. 
demonstrate. "THOMPSON 
5. The article 2628, must be understood, and contrued —,oavow. 
with the very article cited by the plaintiff: article 1981. 
That is, that sales made by an insoivent, in his usual course 
of business, shall be valid ; that is to say, that if a man is a 
grocer you may safely buy groceries from him, although he 
be insolvent, but is there such trade as house and lot 
dealers ? 
6. The defendant also refers the court to the cases of 
Brown vs. Kenner et al., 3 Martin, 270. Meeker, assignee, vs. 
Williamson et al., 4 Martin, 625. Hodge vs. Morgan, 2 
Martin, N. S., 64. 4 Louisiana Reports, 256. Beaudin vs. 
His Creditors. Thorn et al. vs. Morgan, 4 Martin, N. S., 
294. Atwell vs. Belden, 1 Louisiana Reports, 504. 


Martin, J., delivered the opinion of the court. 


The defendant having entered into a contract for the pur- 
chase of several lots of ground, of the plaintiff, refused to 
perfect it by the delivery of his notes for the price, on the 
ground, that since the contract a considerable number of the 
notes of the plaintiff, who is a merchant, have been protested, 
and he is in failing circumstances ; whereby the title which 
he would give to the defendant, might be attacked by his 
creditors, the defendant annoyed and disturbed, and lose the 
price, if the plaintiff did not pay it to his creditors. 


There was judgment for the defendant, and the plaintiff — A_ merchant 
eded who is even in 
appealed. failing cireum- 


We are unacquainted with any law which forbids a mer- Snes, and un- 

: aie wu i der protest, may 

chant, whose notes are protested, and is in failing circum- sell and dispose 
: it ; 2 : of his property 

stances, from selling any part of his property, even land ; by valid con- 


aoa : . . . tract, to a bond 
for, if his notes be protested, the presumption is, that he lacks fide” purchaser. 
money to take them up; and the course of business must The _presump- 

Z tion arises from 
then be, to sell property to raise the money. The laws of his being under 


; eet iaello4 ; protest, that he 
this state make no distinction between the case of a mer- fy,” money, 


chant and that of any other individual, nor between real and = A cman 
aeons ' ro- 
personal property. The distinction which may exist else- pasty to raise it 
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Eastern Dist. Where, between real and personal property, as an object of 
May, 1838. commerce, appears of late to have almost vanished ; for 
~anompson Vacant lots have been as frequently purchased for the sole 
vs. and avowed purpose of making profit by a re-sale, as bank 
GORDON. ‘ : 
The principle 20d insurance stock, or any other object of commerce. 
that the proper- "The principle that the property of the debtor is the common 
ty of a debtor is ; j i a 
the common pledge of all his creditors, cannot be said in any manner to 
ledge of hi ' , 
ones tng not De peculiar to commercial law. The legislature has thought 
peculicr to the fit of late to modify it by repealing that part of the law which 


commercial law; F 
for as longas the related to forced surrenders of property ; it has thereby made 


debtor is in pos- ; 
cssion of his the debtor the sole and absolute judge of the period when a 


property, and cession of goods to his creditors becomes proper, in order to 
until a surren- ‘ : 
der, he retains enable them by a sale, to pay themselves. Until the cession 


the power, and ; : 
it. becomes his be thus made, the debtor retains the power, and it becomes 


oo and his duty, when a proper opportunity offers, to reduce his pro- 

ney, - > ‘seal perty into cash, for the purpose of discharging his debts. The 
ose O ischar- . . 

Lem hisdebts, purchaser, therefore, who substitutes his money for the pro- 
The bond fide perty he receives from the debtor, cannot fear to be disquieted 

purchaser of pro- teed ; ‘ 

perty from a When no other ground of suspicion exists, but the protest of 

ag wig oo his vendor’s notes, and his inability to meet his engagements. 

of being disqui- This was the ground of the decision of the court in the case 

eted in his title 8 

or possession, Of Brown vs. Kenner et al., 3 Martin, 270. Our statute con- 

when no other ,,;,,, whine rial ¢ pres? 

ground of suspi- tains also a textual provision to the same effect. 1 Moreaw’s 

cion exists but Digest, 572, sec 17, proviso. 

the protest of his 

vendor’s notes. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and this court proceeding to give such a judgment 
as in our opinion ought to have been given below ; it is fur- 
ther ordered, adjudged and decreed, that on the plaintiff exe- 
cuting a notarial act of sale for the lots mentioned in the 
petition, within twenty days after the present judgment shall 
have become final, the defendant is to comply with the terms 
of sale, by assuming the payment of a note of Samuel 
Thompson, secured by mortage on said property, and due on 
the 14th of April, 1837, for one thousand three hundred and 
ninety-three dollars and seventy-five cents ; to give his notes, 
bearing mortgage on the property, dated the 20th of Feb- 
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ruary, 1837, at one, two, and three years, for twenty-eight 
thousand and six dollars and twenty-five cents; to give his 
endorsed note or notes, dated the 8th of April, and payable 
at six months after date, for two thousand dollars; in all, 
thirty-one thousand four hundred dollars; paying, however, 
in cash, the amount of such notes, the day of payment of 
which may have arrived, according to his contract, instead 
of giving such note or notes, with interest at five per cent. 
from the time of payment of each instalment; the defendant 
and appellee paying costs in both courts. 





HENNEN US. WETZEL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where objection is made to a note, produced in evidence, on the ground 
that “there is a material variance between the note offered, and that 
described in the petition,” the party objecting must point out the discre- 
pancy in his bill of exception. 

Bills of exception must set out the grounds and every thing necessary, to 
enable the appellate court to determine whether the inferior court erred 


or not. 


This is an action by the plaintiff, as holder of the following 
promissory note, made and signed by the defendant. 


* New-Orleans, 11th March, 1835. 


“$610. ‘Twenty-four months after date, I promise to pay 
to the order of John Hertzog, six hundred and ten dollars 
and no cents, for value received. 

* AUGUSTE WETZEL. 
Endorsed—-“‘ Joun Hertzoc, F. W. Lea, ALFRED HeENNEN.” 
34 VOL. XII. 


Eastern Dist. 
May, 1838. 
SSS 
HENNEN 
v8. 
WETZEL. 
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in evidence, on 
the ground that 
‘*there is a ma- 
terial variance 
between the note 
offered, and that 
described in the 
petition,” the 
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Bills of excep- 
tion must set out 
the grounds, and 
every thing ne- 
cessary to enable 
the appellate 
court to detcr- 
mine whether 
the inferiorcourt 
erred or not. 
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The plaintiff alleged in his petition, that on the 11th 
March, 1835, Auguste Wetzel gave his note, payable to the 
order of Hertzog, twenty-four months after date, in the sum 
of six hundred and ten dollars, etc., as appears by the note 
appended to the petition ; that said note was endorsed by 
said Hertzog to F. W. Lea, and by him to the petitioner, etc. 
He prays judgment. 

The defendant pleaded a general denial. 

On the trial, the counsel for the defendant objected to any 
evidence being offered with regard to the note sued on; 
“there being a very material variance between the note 
offered in evidence, and that described in the petition.” The 
court decided, that the note being appended to the petition, 
cured any immaterial variance. The opinion of the court 
was excepted to. 

From judgment rendered in favor of the plaintiff, the 
defendant appealed. 


Johnson, for the plaintiff. 


Elwyn, for the appellant. 


Carleton, J., delivered the opinion of the court. 

At the trial of this cause, defendant’s counsel objected to 
the introduction of the promissory note, upon which the 
action is brought, on the ground that there was “a very 
material variance between the note offered in evidence, and 
that described in the petition.” The court overruled the 
objection, and a bill of exception was taken to his opinion, 
upon which the cause now comes before us by appeal. 

The counsel has not vouchsafed to point out the discre- 
pancy complained of, notwithstanding this court has repeat- 
edly determined, that they cannot act upon bills of exception 
which do not contain every thing necessary to enable them 
to say whether the court erred or not. 8 Martin, NV. S., 389. 
11 Louisiana Reports, 309. 

It appears, moreover, from the certificates of both clerk 
and judge, that the testimony of one of the witnesses was 
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not reduced to writing, and does not consequently come up Easreun Dist, 


with the record. May, 1838, 
We think the defendant took the appeal for the purpose of POULARD, ©. p., 
delay only, and that this is a proper case for imposing the ET aL. 


damages claimed by the appellee in his answer. Code of — netamane 
Practice, article 907. ET AL. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with ten per cent. 
damages, and costs in both courts. 





POULARD, C. P. ET AL. US. DELAMARE ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 
PARISH OF POINT COUPEE, THE JUDGE THEREOF FRESIDING. 


The late Julien Poydras, provided in his will, that his slaves should be sold 
with and as attached to his plantations; that the purchaser should be 
formally bound to set free all the slaves of both sexes, twenty-five years 
after the day of sale ; and to keep on the plantations, without their 
being bound to work, all the slaves of both sexes, who shall have 
arrived at the age of sixty years, and pay annually to each of them 
twenty-five dollars, for their support: Held, that none of said slaves 
have the right to be emancipated until twenty-five years after the 
sale, even if they have attained their sixtieth year; and that no slave, 
having arrived at this age, can claim his stipend of twenty-five dollars per 


annum, and exemption from labor, until he is emancipated. 


This is an action, instituted by Joseph Poulard and eleven 
others, (colored persons and slaves of the late Julien Poy- 
dras,) who claim to be in the condition of statu libers, and 
according to the provisions of the last will and testament of 
their late master, entitled to be emancipated and allowed an 
annual stipend of twenty-five dollars. 
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These plaintifls appear and institute suit by Benjamin 
Poydras de Lalande, of the Parish of Point Coupee, in his 
own right, and as attorney in fact of the other relations, and 
heirs of the late Julien Poydras, residing in France. The 
petitioners allege, that Julien Poydras died in 1824, after 
having made his olograpbic will, dated the 16th of April, 
1822, which was duly admitted to probate, in the parish of 
Point Coupee. That by one of the clauses of said testa- 
ment, the testator directed that all his slaves should be consi- 
dered as attached to one or the other of his different planta- 
tions, and should be sold with them, on the express condition 
that their purchasers, their heirs and assigns, should eman- 
cipate all the said slaves twenty-five years after the date of 
the sale ; and that such of said slaves as should attain the 
age of sixty years, before the expiration of the said twenty- 
five years, should not only be free, but also have a right to 
remain on the said plantations, without being required to 
work, be taken care of, and treated with humanity by the 
purchasers, and each receive an annuity of twenty-five dol- 
lars. That according to the provisions of said will, a planta- 
tion, situated in Point Coupee, having one hundred and forty 
slaves thereon, was sold by the executors of Julien Poydras, 
deceased, the 18th March, 1825, to widow Chatles Mourain, 
for the joint account of herself and sister, wife of Alex- 
ander Bormeau, both residing at Nantz, in the kingdom of 
France, and represented by Gustave Delamare and P. G. 
Mourain. 

The petitioners allege, that they are all more than sixty 
years of age, and the defendants refuse to emancipate them 
and to pay them their annuity of twenty-five dollars, although 
amicably requested to do so. The petitioner, B. Poydras de 
Lalande, further shows, that the facts alleged by the said 


twelve statu libers, are strictly true, wherefore in his capacity 
aforesaid, he prays that the demand of the petitioners be 
granted to them, &c. 

The defendants denied the capacity and right of the peti- 
tioners to institute this suit, and that the will of the late 
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Julien Poydras, disclosed a total want of right in them to Eastrry Disr. 


maintain the action. They pray that the suit be dismissed. 


May, 1838. 


For answer, they aver, that the petitioners, claiming to be aendiees e. B, 


statu libers, are in fact slaves, and are bound by the terms of 
the will, under which they claim freedom, to remain slaves 
until the expiration of twenty-five years from the probate sale 
of the succession of the late Julien Poydras, on the 18th of 
March, 1825; and until the expiration of this period, none of 
said slaves have any claim for freedom or annuity, ete. 
They further aver, that some of said slaves had forfeited 
their rights under the will, by misconduct; that by the daws 
of the state, none of them could be emancipated without 
being sent out of the state; that the petitioners have been 
humanely treated; finally, they deny that the petitioners 
have attained the age of sixty years, and that B. Poydras de 
Lalande, and those he represents, have no right or authority 
to sue, and that he has instituted this suit through malice, 
etc., and that they have suffered damages in consequence 
thereof: wherefore they reconvene against B. Poydras de 
Lalande, and claim two thousand dollars in damages. 

On these pleadings and issues the cause was tried before 
court. 

The district judge on hearing the case and the evidence 
produced, and arguments of counsel, decreed that each of the 
plaintiffs recover the sum of twenty-five dollars per annum, 
counting from the first of January, 1836; and that B. Poy- 
dras de Lalande be apppointed curator to the said statu libers, 
to receive the said sum and dispose of the same as directed 
by law. The defendants appealed. 

The plaintiffs prayed that the judgment be so amended as 
to decree them their freedom, and that they be allowed their 
annuities from the Ist of January, 1833. 


L. Janin, for the plaintiffs. 
A. N. Ogden, for the defendant. 


‘Martin, J., delivered the opinion of the court. 
This is an action brought by several slaves of the late 


Julien Poydras, assisted by his universal legatees, to obtain 


ET AL, 
v8. 
DELAMARE 
ET AL, 
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Easteny Dist. their emancipation, and an annuity under the will of their 
May, 1858. former master, on an allegation that they have attained res- 


rouzann, ec. p., pectively their sixtieth year: the defendants, as is alleged, 
= having become the purchasers of the plantation to which 
DELAMARE. — they were attached, and being bound by a clause of the con- 
The late Ju- act of sale to emancipate them, and pay them the said 


lien Poydras annuity 
provided in his ; : 
will, that his The defendants deny the claim of the slaves under the 


slaves should be _.- , ‘ ‘ ; 
sold with, and Will of their former master, until they have attained their 


as attached ojvt} a fi 
bible. gina sixtieth year, respectis ely. —_ 
tions; that the The court rejected the claim of the slaves to emancipation, 


urchasershould ; ; : 
e formally but allowed them the stipend or annuity from the first of 


bound to set free : ge 

we i ag January, 1837. The defendants appealed, and the plaintifl 

oe mee and appellees have prayed that the judgment be amended, 
y-live years af- A ° ‘ : 

ter the day of SO as to decree their emancipation, and the payment of the 

sale, and to keep ieee te . a 

on the planta- annuity from the Ist of January, 1833. 

— without The District Court did not err in declining to decree the 
eir veing : : bse ; 

bound to work, emancipation of the plaintiffs. They are not entitled thereto 

all the slaves of : ae oa P Ea ee ne ‘ 

both sexes, who Until after the lapse of twenty-five years from the sale of the 

or a wi plantation, with which they were bought by the defendants. 

ved at the age of |, ; 2 ; A 

sixty years, and See the will of their former master. Poydras vs. Mourain. 


pay annually to ae eee ; : . Seis , 
cach of them 9 Louisiana Revorts, 493. In our opinion, the slaves, which 


twenty-five dol- the will requires to be kept on the plantation, with which 
ars, or . " ‘ a , : 

their support: they were bought, after their sixtieth vear, free from labor, 
Held, that none . : 4 ; 
of said daves 2Nd with a yearly stipend of twenty-five dollars, for their 
have the right to existence and support of their old age, are those which have 
be emancipated, ; e 

until twenty-five been emancipated. The owner of a slave cannot be com- 
years after the : ; ‘ iy é 
sale, even if they pelled, even by his consent, to refrain from making him 
have attained Jabor, when he is able to do so; there is hardly any differ- 
their sixtieth ? ; - ; 
year; and that ence between an emancipated slave and a slave which 
no slave, having 5 j 

arrived at this cannot be compelled to labor ; the obligation to work for a 
* gle algae master is of the essence of slavery. The yearly stipend of 
twenty-five dol- twenty-five dollars, is clearly given in lieu of food and rai- 
lars per annum cf : ig : ; 

and exemption Ment, which masters are compelled to give to their slaves, 
trom labor, until , mee . reer ne snes 

shag sige and to which freedom destroy s the right. 

ted. It is, therefore, ordered, adjudged and decreed, thit the 


judgment of the District Court, be annulled, avoided and 
reversed, and that plaintiff’s petition be dismissed with costs 
in both courts. 
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PERCY ET AL US. MILLAUDON. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


All the appellees must be cited, or the appeal will be dismissed. 

When the appellee cannot be found after diligent search, service of the 
appeal should be made on his attorney. 

Service of citation and petition of appeal on appellee, made at the domicil 


of another, is not good. 


This was an appeal from a judgment, on a rule requiring 
the defendant to pay over to the plaintiffs a sum of money. 

There were many plaintiffs and appellees, some of whom 
were not regularly cited. One of them, J. G. Brown, the 
sheriff returned, could not be found after diligent search, and 
Pierre Foucher was cited, by leaving petition and citation of 
appeal at the domicil of P. A. Delachaise, to a proper person 
above the age of fourteen years, without it appearing that he 
lived or had his domicil there. 


Hennen and Barton, counsel for the appellees moved to 
dismiss the appeal for want of proper service. 


Grymes, contra, resisted the motion. 


Martin, J., delivered the opinion of the court. 

The plaintiffs and appellees ask the dismissal of the appeal, 
on the ground that they have not all been regularly cited. 

Several of them have not been cited at all. The citation 
of Brown was not served, as the sheriff says, because he 
could not be found. It ought to have been served on his 
attorney in the suit. That of Pierre Foucher was left at the 
domicil of Delachaise. 


The appeal, therefore, must be dismissed. 
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DESHA, BRADFORD ET AL. US. SOLOMONS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where a debtor was arrested and held to bail for a debt not yet due, on the 
plaintiff ’s oath, that he was about to remove for the purpose of defraud- 
ing his creditors; and the affiant states, as the grounds of his belief, that 
the defendant being largely indebted, gave out that he was going to travel 
northwardly, while his real intention was to go to Texas: Held, that the 
affidavit was sufficient to maintain the arrest. 


No error or informality in the petition, vitiates an arrest, legally made. 


' This is a case of arrest. The plaintiff, Bradford, made 
affidavit the 19th June, 1837, that S. P. Solomons & Co. 
were justly indebted to his firm, in the sum of one thousand 
seven hundred and twenty-seven dollars and forty-six cents, 
evidenced by a note dated the 14th February, 1837, payable 
twelve months after date; “that he verily believes S. P. 
Solomons, who is now within the jurisdiction of the court, is 
about to depart from the state, without leaving in it sufficient 
property to satisfy said demand, and with the intention to 
defraud his creditors ; and that he does not take this oath 
with the intention of vexing the defendant, but only to 
secure his demand.” 

“ The circumstances on which he grounds his belief, that 
the defendant intends to depart from the state, with the 
view to defraud his creditors, are: that he being largely 
indebted, has held out the idea that he was going to the 
North, and had procured letters in that direction, when his 
real destination was Texas; holding out, thereby, false ideas 
to his creditors, until he could get without the power of the 


law.” 

The petition of the plaintiffs, was filed the next day, 
setting out their demand on a note not yet due ; and alleg- 
ing that the defendant was arrested and in the custody of 
the sheriff, but that his person was insufficient security, 
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wherefore they pray for an attachment ; that C. Solomons 
be made garnishee ; and that they have judgment for the 
amount of said note, interest and costs. 

A writ of arrest issued against the garnishee, who was 
returned, not found. A second writ of arrest issued against 
the defendant on an affidavit, setting out the grounds of 
arrest and belief of departure, more fully. 

On the 26th July, a rule was taken by the defendant’s 
counsel on the plaintiffs, to show cause, on the Ist of August 
following, why the writ of arrest issued in this case, should 
not be set aside, on the following grounds : 

Ist. That the affidavit, on which the writ of the 19th 
June issued, is insufficient, inasmuch as the circumstances 
on which the affiant grounds his belief, that said S. P. Solo- 
mons intended to defraud his creditors, do not in law or 
reason justify any such belief or inference. 

2d. That the circumstances set forth in the affidavit, as 
the ground for an arrest, are untrue. 

3d. That the petition filed, sets out no cause of action. 

4th. That the affidavit does not state, that the demand is 
really due and owing, and is in other respects informal and 
insufficient. 

5th. That the second affidavit and order of arrest were 
filed and issued by the clerks of this court, without leave of 
the judge, and that no petition has been filed since the 
second affidavit. 

6th. That the arrest is not warranted by the laws of 
Alabama, or of this state. 

On the day fixed for trial, “after hearing evidence and the 
arguments of counsel,” the court made the rule absolute, set 
the order of bail aside, and discharged the defendant from 
custody. The plaintiffs appealed. 

There was no testimcny taken down, and the record does 
not contain any: consequently, only the pleadings, affidavits, 
and the different orders of arrest were before this court. 
There was no motion made by the appellee to dismiss the 
appeal, for want of the evidence on which the case was 
tried. 


+ nd 


oe VOL. XII. 
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Chinn and Robinson, for the plaintiffs. 

1. This is an appeal from an order of the inferior court, 
discharging the defendant from arrest, because of the insuf- 
ficiency of the affidavit on which he was arrested. A peti- 
lion was filed setting forth a demand for money not then 
due, and an affidavit of the plaintiff. The counsel of plaintiff 
supposing the affidavit might be regarded insufficient, filed 
with the clerk another, and obtained an order of arrest. 

2. The court regarded the first not good, because as a 
ground of belief that the defendant intended to defraud his 
creditors, he had given out in speeches an intention to visit 
the northern cities upon his ordinary business, when, in 
truth, he was on his way to Texas. This would, to a plain 
mind untrammelled, or unskilled in the mysteries of practice, 
seem to constitute reasonable ground for a belief of fraudulent 
intention. 

3. But no objection is taken to the sufficiency of the 
second affidavit ; that is full enough. But the court refused 
to consider it, because it was filed without the leave of the 
judge. If the first was insufficient, the defendant was 
falsely imprisoned ; but surely that could not protect him 
from just imprisonment. 

4. There is no restriction by law, as to the number of 
affidavits which a plaintiff may make, in order to procure the 
arrest of his debtor ; and there is no restriction as to the time 
which they may be filed. It may be done even pending an 
appeal ; nor is it necessary in any case, to apply to the judge 
for leave to file it, or to order an arrest. 

5. This is a case in which the inferior court discharged 
the writ of arrest, upon the sole ground that there was an 
absence of a sufficient affidavit, when the record shows, 
there was at the time on file, an affidavit admitted on all 


hands to be good. Is this right ? 


R. Hunt, for the defendant. 

On the 26th of July, 1837, the petitioners were ordered to 
show cause, on Ist August, why the writs of arrest issued in 
this case should not be set aside on the following grounds: 
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1. That the affidavit of 19th June, 1837, is insufficient, 
inasmuch, as the circumstances on which affiant grounds his 
belief, that Solomons intended to defraud his creditors, do 
not, in law or reason, justify any such belief. It does not 
follow, that he contemplated a fraud, because he procured 
letters for the north, when he intended to go to Texas. He 
might very well have had a two-fold object in view, an object 
perfectly fair and honorable. The law does not deprive a 
man of his liberty to go where he pleases, without clear 
prima facie evidence against him. 

2. That the circumstances set forth in the affidavit, as the 
ground for an arrest, are untrue. The article 221 of the 
Code of Practice, allows the defendant to disprove the allega- 
tions thus set forth. Accordingly, witnesses were examined 
on the part of the defendant. They proved him a man of 
spotless integrity, and disproved every allegation made against 
him. 

3. That the petition sets out no ground of action. It shows 
upon its face, that the sum claimed, was not due at the time 
the action was commenced. The petition was filed the 20th 
of June, 1837, the note sued on was not due until the 14th 
of February 1838; the petition contains no clear and direct 
charge of fraud; it refers to the affidavit of the 19th of June, 
1837, but it is in an unskillful and informal manner. 

4th. That the second affidavit was filed, and the order of 
arrest issued by the clerk of the Parish Court, without leave 
of the judge, and that no petition has been filed since the 
filing of the second affidavit. 

By the article 214 of the Code of Practice, previous to 
obtaining an order of arrest against his debtor, a creditor 
must swear in the petition which he presents to that effect, &c. 

On the 25th of March, 1828, it was enacted, that the affi- 
davit required by article 214, Code of Practice, may be writ- 
ten either at the foot of the plaintiff’s petition or annezed to said 
petition, (see section 1,) and clerks of courts were authorized 
to issue orders of arrest, “provided, the parties applying for the 
same, comply with the formalities prescribed by law te obtain the 
said orders. (See section 18.) 
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Prior to 1828, the affidavit (to obtain an arrest) was 
always in the petition presented to the court, and the invari- 
able practice since that time, has been, wherever a suit was 
already commenced, and the petitioner during its progress 
wished to hold the party to bail, to present a supplemental 
petition to that effect to the court, and to comply with the 
formalities prescribed in the act of 1828, or article 214 of the 
Code of Practice. But the attempt in this case, is to file an 
affidavit without a corresponding petition, and to imprison a 
inan without fully setting forth a cause of action against 
him. Can this be done? I answer, no: except in cases 
specially provided for by law. 

The 4th section, act of the 25th of March, 1828, authorizes 
clerks of courts to issue orders of arrest, “on proper affidavits 
being presented, without any petition accompanying.” Perhaps 
this provision may be justified. I do not approve it: but the 
law is careful of the rights of a citizen, even while it grants 
this power of arrest on a mere affidavit: for the very same 
section of the act provides, “ but the usual petition shall be filed 
on the day succeeding that on which the process of arrest shall 
have been issued.” 

It seems to me, therefore, that the appeal must be dismissed. 
The 4th section, act of 1828, clearly looks only to the case of 
an affidavit, without a petition; and requires, in order to 
justify and support the arrest, a petition to be filed on the day 
subsequent to issuing the order of arrest. 

In all other cases a petition must accompany the affidavit. 

5. On the trial of the rule in this case, the court after 
hearing testimony and argument, decided that the order of 
bail should be set aside. Will this court say that the Parish 
Court was wrong, without examining that testimony? Can 
it do so? It cannot. And no report of the testimony is 
found in the record. 

This is a case, in which the inferior court discharged the 
writs of arrest, upon the grounds, that the allegations con- 
tained in the affidavits on which tlrose arrests were issued, were 
untrue, and that none of the formalities prescribed by law 
were observed. Is not this right? Or is personal liberty of 
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so little value, that the laws intended to protect it, may be 
disregarded by a hungry creditor, grasping at his debtor 
before his demand is really due ? 


Greiner, on the same side, argued to show, that the note 
or contract sued on, was made in the state of Alabama, and 
the case should be governed by the laws of that state. 


Martin J., delivered the opinion of the court. 


The plaintiffs, on filing an affidavit, that the sum of one 
thousand seven hundred and twenty-seven dollars and forty- 
six cents, was due them by the defendants, on a note not yet 
payable, and that 8. P. Solomons, one of them, was about to 
remove out of the state for the purpose of defrauding his 
creditors, obtained an order from the clerk for his arrest, 
upon which he was imprisoned. On the following day they 
filed their petition. A rule was taken on the plaintiff, to 
show cause why Solomons should not be discharged, on the 
ground that the affidavit was insufficient, and that the facts 
therein stated, were untrue. The plaintiffs then filed ano- 
ther affidavit, whereupon they obtained a second order from 
the clerk ; and a second rule having been obtained for the 
plaintiffs, to show cause why the defendant should not be 
discharged, it was made absolute, and the plaintiffs appealed. 

The first affidavit stated, as the ground of the plaintiff’s 
belief of Solomons’ intention to defraud his creditors, was : 

Ist. That the defendant being largely indebted, has given 
out that he intends travelling northward, and has procured 
letters accordingly ; while his real intention is, to go to 
Texas. In the second affidavit, the grounds of the plaintiffs’ 
belief are stated, as in the first ; and farther, that the goods 
purchased by the defendants from the plaintiffs, were alleged 
to be bought for their store in Aberdeen, (Mississippi) but 
were secretly packed up and brought to New-Orleans, and 
thence taken up the river; that Solomons travelled under a 
fictitious name. 

The discharge was moved for on the ground: Ist, That 
the facts stated in the first affidavit, do not in law or reason, 
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justify the plaintiffs belief, or the inference drawn, and are 


untrue ; that the petition sets out no cause of action ; that 
the second affidavit was filed, and the order of arrest thereon 
issued, without the order of the judge ; that the arrest was 
not authorized by the laws of Alabama where the debt was 
contracted. 

It appears to us, the parish judge erred. The fact, that 
Solomons gave out that he was going northwardly, while he 
really intended to remove to Texas, is sworn to, and not dis- 
proved. In our opinion, it formed a ground of suspicion, 
which justified the plaintiff in resorting to legal measures, 
for the security of his debt; no error or informality in the 
petition, vitiates an arrest legally made. As we are of 
opinion that the first affidavit was sufficient, it is unnecessary 
to examine the second ; the remedy was properly sought, 
according to the lex fori, without any regard to the lea loci 
contractus. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court, be annulled, avoided and 
reversed, and that the rule obtained by Solomons against the 
plaintiffs, be discharged, and that he pay costs in both courts. 








BOURG vs. TRAHAN’S HEIRS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISIT OF WEST BATON 


ROUGE. 


The estimated valuc of slaves settled as dowry, does not transfer the 
property in them to the husband, unless there be an express declaration 
to that effect in the marriage contract. 

So, the future husband, does not come under any express obligation to pay 


the price of slaves, estimated in fixing the amount of dowry. anv more 
7 g ; ; 
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than he does of lands that are dotal, which cannot, even by express 


agreement, become his property. 


There must be a definite price fixed, for slaves which are constituted dot, 
and which the husband is bound to pay, or there is no sale and transfer 


of the property in the slaves, to him. 


This is an action of partition, in which the plaintiff claims 
to be the owner of certain property constituted in dowry, by 
his late wife, Ursule Trahan, in the marriage contract 
entered into between them, and which is in the possession of 
the defendants, her heirs. 

The plaintiff shows, that he intermarried with the ances- 
tress of the defendants, then Veuve Brian, the 15th January, 
1834, and that she brought into marriage, a plantation, esti- 
mated in the marriage contract at two thousand dollars ; a 
tract of land estimated at five hundred dollars ; seven 
negroes estimated at various prices, specified, amounting to 
four thousand dollars, and movable property, appraised at 
one thousand dollars, the whole amounting to seven thousand 
dollars. 

He further shows, that by the terms of said marriage 
contract, he became the absolute owner in his own right, of 
all the property thus mentioned and specified, and remained 
debtor only for the price of estimation, but of which sum he 
was to pay the children of his said wife by a former mar- 
riage, three thousand one hundred and sixty-eight dollars, 
leaving the sum of three thousand eight hundred and thirty- 
one dollars, constituted as dowry, in favor of his wife, and 
for which he was accountable ; that in the same year 
she died without issue of this, but leaving six children or 
heirs by her first marriage, who by their representatives or 
tutors took possession of the entire property of her succession, 
and caused it to be sold about the 15th February, 1835, 
including the land and slaves constituted in dowry; that 
being the absolute owner of all this property, the sale must 
be considered as made for his benefit, amounting to nine 
thousand six hundred and seventy dollars, and that the heirs 
being entitled to seven thousand dollars, the estimated price 
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of the dowry, he is consequently entitled to receive the 
surplus in his own right, amounting to two thousand six 
hundred and seventy dollars, for which, and some small 
sums for debts and commissions paid by him, and made in 
settling the estate, amounting in the aggregate to three 
thousand two hundred and seventy-eight dollars. He prays 
a partition and judgment. 

The defendants pleaded to the jurisdiction of the Probate 
Court, averring that the ordinary tribunals had exclusive cog- 
nizance of the case. 

For further answer, they averred, that the property 
claimed as belonging to the plaintiff, was always the sepa- 
rate and exclusive property of their deceased mother, and 
made no part of the community of acquests and gains. 
They pray that the plaintiff’s demand be rejected. 

Upon these pleadings and issues, the cause was tried. 
The plaintiff produced the marriage contract in evidence, 
upon which he relied to support his claim to the property in 
question. 

The probate judge dismissed the suit, and the plaintiff 


appealed. 


Labauve and Stacy, for the appellant. 

The marriage contract transferred the slaves and movables 
to the husband; by the sole fact of the celebration of the 
marriage he became charged (chargée) with the net estima- 
ted value of the property, after deducting the debts. This 
amouni is all that can be claimed by the wife. Civil Code, 
2335, 2351. 

2. If all the slaves had perished, under the article 2348, 
of the Civil Code, the husband would, nevertheless, have 
been obliged to pay to the heirs of his wife their estimated 
value per the marriage contract. 

3. If such be the fact, the slaves must belong to the 
husband, resperit domino. ‘The judgment should be reversed, 
and the cause remanded for a new trial, and to admit testi- 
mony of the proceeds of the sale of the slaves, contained in 
the marriage contract. 
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Burke and Hiriart, for the defendants, made the following Easrern Dist. 





points in writing : May, 1838. 
1. The estimated value of shares settled as dowry, does nevbe 
not transfer the property of the same to the husband, unless _ vues. 


there be an express declaration to that effect. Louisiana 
Code, article 2335. 

2. On examining the marriage contract, the express decla- 
ration to effect a sale, is in vain sought in the clause quoted ; 
nothing less would transfer the wife’s slaves ; the law is very 
provident, and speaks in guarded terms. It knows the 
wife, not to be versed in business affairs, and presumes that 
she does not transact it; but if she does, it will leave 
nothing to inference ; knowing her ignorance it will not allow 
her to become the victim of incautious or equivocal stipula- 
tions, and protects her at once from the consequences of her 
own heedlessness, the designs of her husband, and the care- 
lessness of notaries ; all its presumptions are in her favor, 
that she did not contract ; but if she did, all its interpreta- 
tious of her contract are in her favor: “pro dotibus in ambe- 
guis respondendum est.” 

3. The intentions of the wily and experienced in business 
are collected from the terms of their stipulations, by rules of 
general interpretation, and they are understood to mean 
what they say, but the law will take nothing less than the 
express declaration of the wife as to her intentions thus consti- 
tuting her, her own interpreter, and she is not understood to 
mean what she does not say, ‘ tacens non utique fatetur.” The 
express declaration of the intention of the wife is not an in- 
tention to sell, but to get married; not to make an act of 
sale but a marriage contract ; not to recognize herself as a 
seller, but as a wife ; not the other party as a buyer, but as a 
husband ; not the property as that transferred, but as remain- 
ing in her, “les biens de la future épouse.” Not for the price of 
three thousand eight hundred and thirty-one dollars and 
seventy-three cents, but as of that value by estimation, not 
to be paid unconditionally at a certain time, or at a time to 
be rendered certain, but to remain charged with the indefi- 

36 VOL. XII. 
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nite responsibility of every one who administers the property 
of others; no delivery, no acceptance, no payment, no time 
fixed for payment, no interest stipulated, no privilege, mort- 
gage, or other security retained. 

4. It cannot be, that this immense hiatus, the total 
absence of all these ordinary and necessary terms and stipu- 
lations, incident to a sale, have been supplied by the com- 
pendious clause of estimation at the charge of the husband. 

5. Estimation is not price ; it is the value, not the consi- 
deration ; it is the common consent that the object is worth 
so much, not the consent of either the one to take or of the 
other to give so much for it ; estimation ascertains the intrin- 
sic worth, price fixes the conventional consideration ; the one 
is conservatory, the other is obligatory ; the one secures, the 
other pays ; the one provides against the loss or destruction 
of the object, by making provision for the restitution of its 
value, the other loses or destroys it and replaces it by a 
specific sum ; however similar, they are not the same, “ simile 
non est idem ;” how nearly they approximate, there is no con- 
tact, parrallel lines never meet, the circle itself must be formed 
by the inflection of the opposite points of the lines, estima- 
tion is not price, “ venditio imaginaria pretio non accidente.” 

6. The clause charging the husband is mere verbiage of a 
notary ; the husband is equally charged without any such 
stipulation, its presence or absence makes no difference, 
changes nothing, affects nothing of the respective rights and 
obligations of the parties. 

7. The suggestion in the adverse brief of remanding the 
cause, to inquire of other matters, is strange ; the record con- 
tains the formal consent of counsel, to restrict the inquiry to 
the question of property. It would be useless to send it back 
for any purpose, least of all to take the testimony of the 
notary and witnesses formally, it is now credibly here in the 
judgment touching the intentions of the parties to the act. 


Carleton, J., delivered the opinion of the court. 


The plaintiff claims the property brought by his wife, 
Ursule Trahan, into marriage, alleging that it was transfer- 
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red to him by the terms of the marriage contract which he 
annexes to his petition. 

The defendants except to the jurisdiction of the court ; 
deny generally, and aver, that the property brought into mar- 
riage was the dowry of plaintiff’s wife, and was never trans- 
ferred to him. 

The cause was submitted to the probate judge, who over- 
ruled the plea to the jurisdiction of the court, and rendered a 
judgment, on the merits of the cause, in favor of the 
defendants. 

By consent of the counsel on both sides, the question in 
controversy was narrowed to a single point, viz. whether the 
slaves estimated in the marriage contract were transferred to, 
and became the property of the husband. 

By that contract, the whole of the wife’s property, among 
which are the slaves in question, is estimated at seven thou- 
sand dollars, from which are deducted certain debts due by 
her to her children by a former marriage, leaving a net ba- 
lance of three thousand eight hundred and _ thirty-seven 
dollars and seventy-three cents: then follows the clause 
upon which the plaintiff relies as evidence of a transfer of 
the property in the following words: ‘ La quelle somme de 
trois mille huit cent trente une piastres et soixante-treize 
sous le dit future epoux, consent et demeure chargé par le 
seul fait de son mariage, c’est ainsi, que le toute a été arrété 
et conclu entre les parties.” 

The article 2335 of the Lousiana Code declares, that “the 
estimated value of slaves, settled as dowry, does not transfer 
the property of the same to the husband, unless there be an 
express declaration to that effect.” 

The passage cited from the marriage contract contains no 
such express declaration. 

The future husband does not come under any express obli- 
gation to pay the price of the slaves, any more than he does 
of the land, which being dotal, could not even by express 
agreement become his property. Louisiana Code, 2335, 
latter clause. It is true, the slaves are separately valued, 
but in making up the apport affectif, that appraised value is 
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added to the value of the land and movables, and the 
amounts due to the children by former marriages, are 
deducted. There is not, therefore, a definite price of the 
slaves fixed by the contract, and which the future husband 
was bound to pay; without such price there can be no sale. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 


WALLACE, LAMBETH & POPE US. BEAUCHAMP ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST FELICIANA, THE LATE JUDGE THEREOF PRESIDING. 


Where the conclusions of the jury rest on matters of fact, and the testi- 
mony is not so opposed to the verdict as to require a change, the judg- 


ment of the court below will be affirmed. 
» 


The plaintiffs instituted this suit in March, 1834, against 
Daniel S. Beauchamp, Timothy Dunn, and Beverly Dunn, 
as joint makers and obligors of a promissory note, for three 
thousand dollars, dated the 25th February, 1833, payable 
twelve months after date to the order of Wallace, Lambeth 
& Pope, and which was duly protested at maturity for non- 
payment. The plaintiffs pray judgment against said defend- 
ants in solido, for the amount of the note sued on, with 
interest and costs. The signature was that of D. S. Beau- 
champ & Co., as affixed to the note. 

The defendants averred, that this note together with 
another, were not given for any valuable consideration, but 
‘merely to secure the plaintiffs for acceptances, which they 
agreed to make for the house of D. S. Beauchamp & Co., in 
East Feliciana ; that the plaintiffs in their account with D. 
S. Beauchamp & Co., of their acceptances and remittances 
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made to them, claim a balance of six thousand five hundred Eastern Disr. 


and twenty-six dollars, against said firm, on the 15th 
October, 1833. 

The defendants aver, that in making up this account, the 
plaintiffs improperly transferred a balance of account against 
John Bostwick, of one thousand eight hundred and thirty- 
five dollars, and since then they have been paid seven hun- 
dred and fifty dollars, which is not credited, but if both these 
sums were deducted, there would remain a balance against 
Beauchamp & Co., of only three thousand nine hundred 
and forty-one dollars, and this at most is all the latter firm 
can owe them ; that the plaintiffs have sued on this and 
another note of the same amount, which were only given as 
collateral security, bearing exorbitant interest, and have not 
given any credits for remittances and improper charges, in 
their account current. 

The defendants pray that the plaintiffs be ruled to answer 
interrogatories, and that a full and fair settlement be had 
between the plaintiffs and the firm of Beauchamp & Co., 
and judgment be only rendered for such sum as may be 
actually due. 

They propounded the following interrogatories : Ist. “ Had 
you any authority to transfer the account of J. Bostwick to 
that of Beauchamp & Co., except on the condition that you 
should give up Ratliff’s note, endorsed by W. C. Whittaker, 
held by you as collateral security on Bostwick’s account ?” 

2d. “ Was not the order respecting said transfer, contained 
or inclosed in a letter to Mr. Lanymere ? Did you not see 
the said letter, and did it not contain the said condition ?” 

W. M. Lambeth, one of the plaintifis, being sworn, 
answers and says: “to the first interrogatory, that there was 
no such condition attached to the order; and if there had 
been, they would not have acceded to it ; that the order was 
simply one to transfer the account, which was done.” 

2d Interrogatory. ‘ That deponent does not recollect how 
the order came into the plaintiff’s possession. He recollects 
that a request was made, he thinks through Mr. Lanymere, 
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to give up Mr. Ratliff’s note, endorsed by W. C. Whittaker, 
which was declined by the plaintiff, until the account had 
been settled.” 

The defendants excepted to these answers as insufficient. 
Ist. Only one of the plaintiffs has answered, when the 
answers of all were required. 

2d. The answers are vague, indefinite and not categorical, 
wherefore, they pray that the plaintiffs be ordered to make 
full and explicit answers. 

The court decided, that so far as Lambeth, one of the 
plaintiffs, was concerned, his answers were sufficiently full 
and explicit. But the defendants excepted that the answers 
of one of the plaintiffs, were not and could not be received 
as the answers of all of them, which was sustained by the 
court, and the plaintiffs’ counsel took his bill of exceptions. 

On the trial, the defendant offered John Bostwick as a 
witness. The plaintiffs objected, on the ground that he was 
indirectly interested in the event of the sui‘, because he was 
a partner in the house of D. S. Beauchamp & Co. He 
stated on his voire dire, that the firm was since dissolved, and 
a final settlement between himself and Beauchamp, the 
defendant. But it was answered he is still responsible to the 
two Dunns, the other defendants, for whatever amount they 
might have to pay for D. 8S. Beauchamp & Co. The court 
overruled the objection, and the plaintiffs’ counsel excepted. 

It appeared that Bostwick owed the plaintiffs a private 
account of one thousand eight hundred and thirty-five dol- 
lars, which they transferred to the firm of Beauchamp & Co., 
after Bostwick became a member of it; but this account 
existed before the execution of the note sued on. 

Upon these pleadings, and the issues arising thereon, the 
cause was submitted to the jury, with a mass of testimony 
respecting the state of the accounts between the two firms ; 
and after examination and explanations of counsel, the jury 
returned a verdict in favor of the plaintiffs, for the amount 
of the note sued on, and interest, after deducting one thou- 
sand eight hundred and thirty-five dollars, the amount of 
Bostwick’s account, and seven hundred and fifty dollars 
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for payments made. The plaintiffs appealed after an unsuc- Eastern Disr. 
cessful attempt to obtain a new trial. Ay, 1009. 
Downs and Jones, for the plaintiffs, contended, that the wattace er at, 
judgment was erroneous, and should be reversed. Bostwick a ae 
Was an incompetent witness, and his testimony ought not to = ** 4* 
have been received, because he was directly interested, the 
note sued on being signed by D. S. Beauchamp & Co., and 
the witness was himself alone the other partner. 
2. Bostwick’s private account should not have been 
deducted, because the written order for the transfer of it to 
the firm, contains no condition, and no evidence ought to 
have been admitted to vary the contract, or of what was said 
at the time. Louisiana Code, 2257, 2841. 
3. The answers of Lambeth clearly prove, that no condition 
was annexed to the transfer of Bostwick’s account to the 
firm of D. S. Beauchamp & Co., and could not be repelled 
by Bostwick’s testimony : 
Ist. Because he was a partner, and an incompetent 
witness. 
2d. The sum in contest being above five hundred dollars, 
the testimony of one witness was insufficient. 
3d. It requires the testimony of two witnesses to contradict 
the answers to interrogatories. 


Lawson and Andrews, for the defendants. § 

1. The answer of Lambeth, one of the plaintiffs, to inter- 
rogatories, were clearly evasive and insufficient, and should 
not have been received, but ought to have been rejected. 
2 Martin, N. S., 52. 3 Ibid., 152. 7 Ibid., 529. 

2. The jury were perfectly correct, in rejecting the private 
account of John Bostwick from the plaintiffs’ demand, 
because it was wrongfully transferred; and because the 
plaintiff held Ratliff’s notes, endorsed by Whittaker as colla- 
teral security for the payment of this private account. 

3. The testimony of Bostwick was properly admitted, as 
he is no party to this suit, and his evidence relates to a trans- 
action and account, which arose long before the note sued 
on ; he was, therefore, a competent witness. 
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Eastern Dist. Vatthews,* J., delivered the opinion of the court. 


May, 1838. This suit is brought on a promissory note, made in solido, 
watzacs erat, DY Beauchamp & Co. and Timothy Dunn and Beverly 
=, Dunn. 
BEAUCHAMP : : 
ET AL. The cause was submitted to a jury, who found for the 


plaintiffs a sum much less than was claimed by them, and 
judgment being rendered in pursuance of the verdict, they 
appealed. 

The defence set up in the answer, rests on allegations that 
the note in question, although absolute in its form, as a con- 
tract in solido, was really given to secure the plaintiffs for 
advances of money and other things which they had agreed 
to make to Beauchamp & Co., and that the Dunns were in 
truth only bound as sureties for their co-obligors. These 
allegations appear to be supported by the evidence, and the 
cause was tried on items of charges made by the plaintiffs 
against the company. Amongst these charges is one of 
eighteen hundred dollars, which appears to have been trans- 
ferred from the individual account of one Bostwick, which 
they had against him, before he entered into partnership with 
Beauchamp. Whether they had a right to make this trans- 
fer, soas to bind the promisers and their sureties, the evi- 
dence of the case seems doubtful. From the whole testi- 

Where the Mony taken together, the jury may have fairly concluded 
conclusions of that the plaintiffs were not properly authorized to make this 
pt a of “Tact, charge in their account. The verdict shows, that it was 
ep deducted, and also some payments proven to have been made 
ate tt by the principals in the obligation. The conclusions of the 

jury rests on matters of fact, and the testimony in our opinion, 


a change, the 


judgmert of tv 18 Not so opposed to the verdict as to require any change in 


be affirmed. the judgment of the court below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





* This opinion was given in June, 1836, and a rehearing granted. 
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WALLACE, LAMBETH AND POPE US. BEAUCHAMP ET AL. 
ON A REHEARING. 


When the evidence leaves it doubtful whether the parties understood each 
other, as to the transfer of a certain account, charging the defendants’ 
firm with it, the jury is the proper tribunal to decide upon the whole 
matter. 

The plaintiffs’ debtor is a competent witness in a suit between them and the 
defendant, who is sued on his promissory note, when it appears the wit- 
ness’ private account was contracted before the execution of the note 
sued on, even when the defendant is charged with it, by a transfer of the 


plaintiffs, made by them afterwards. 


Downs, of counsel, applied for a rehearing in this case, on 
the following grounds: 

The document H., and the answer of Lambeth, the only 
one of the partners that knew any thing of the transaction, 
both show, that the transfer of Bostwick’s accounts to the 
account of D. S. Beauchamp & Co., was made on sufficient 
authority and without condition. The only parts of the evi- 
dence that tends in the least to invalidate this, is the testi- 
mony of Bostwick, and to this it is ubjected : 

1. That he was an incompetent witness, being a partner 
in the firm of D. S. Beauchamp and Co., who were co-obli- 
gors in the note sued on, and directly interested in the 
event of the suit, because B. Dunn and T. Dunn would have 
had, in case judgment had been rendered against them on 
this note, an action against him. A bill of exceptions having 
been taken to his testimony, and insisted on in this court, his 
testimony should have been rejected. 

2. That the testimony of one witness could not invalidate 
the answers of a party interrogated on oath. 

A rehearing having been allowed, the case was held 
under advisement until the present term. 

37 VOL. XII. 
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Eastern Dist. Bullard, J., delivered the opinion of the court. 








May, 1858. We have held this case, in which a rehearing was allowed, 

cunrz. 2 long time under advisement. The judgment first rendered, 

vs. ‘maintained the verdict of a jury, by which the amount of 
JOHNSON. ° 


Whentheevi- John Bostwick’s private account with the plaintiffs, which 


dence leaves It had been charged to Beauchamp & Co., was disallowed. 
doubtful whe- S ' 


ther the parties If the final decision depended wholly upon the question, 


understood cach Sica % : 
other, as to the how far the answers of the plaintiffs to the interrogatories 


oo were d-vect or evasive, we should be inclined to set aside the 
ne are gsm verdict. It does not appear to us there was any design on 
with it, the jury their part, to evade the questions as to any condition annexed 
ti aoa to the transfer of that account. The evidence, however, 
upon the whole leaves it doubtful whether the parties understood each other. 


matter. : . : 
‘The plaintiff We think Bostwick was a competent witness, under all the 


debtor isa com- circumstances of the case, and the jury was the proper tribu- 
petent witness ; 7 ‘ ; 
ina suit between NAl to decide upon the whole matter. Bostwick’s private 


Sera — account was contracted long before the execution of the note 


maod on hin pro- sued on, and the plaintiffs had other collateral security, and 
missory note, . : 

when it appears When this note was given, it was not contemplated to cover 
the witness’s pri- on 

vate accowmt was tat account as an advance made to Beauchamp & Co. 
contracted  be- 

fore the execu- f : 

tion of the note It is, therefore, ordered, adjudged and decreed, that the 
sued on, even ; : : 

when the de. Judgment first rendered remain undisturbed. 
fendant is char- 
ged with it by a 
transfer of the 
plaintiffs, made 
by them after- 
wards, 





CURELL US. JOJINSON 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 

A bill of lading, although it acknowledges the goods were shipped in good 
condition, does not authorize the acknowledgment to extend beyond the 
external appearance of the packages, containing the merchandize. 

When the plaintiff fails to make out his case satisfactorily, he will be non- 


suited, 
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This is an action against the defendant, as captain of the Easreny Dist. 


ship Mobile, for damage and injury occasioned to certain — 
goods and packages of merchandize, shipped at Liverpool to — 


the plaintiffs in New-Orleans. 

The plaintiffs allege, that six boxes of merchandize were 
shipped in good order, at Liverpool, on board of the ship 
called the Mobile, commanded by the defendant, and that 
by his neglect and bad management, the goods were so 
damaged, that they, the plaintiffs, have sustained a clear 
loss of four hundred and two dollars, for which they pray 
judgment. 

The defendant pleaded a general denial; and denied 
specially that the goods in question were damaged by his 
fault or negligence. 

Upon these pleadings and issues the cause was tried. 

The plaintiffs annexed the bill of lading, showing that on 
its face the goods were shipped in good order. Evidence 
was produced to show they were received in a damaged 
state. The defendant produced explanatory and exculpatory 
evidence, exonerating him from blame or negligence, or that 
the damage to the goods was occasioned by his misconduct 
or fault. 

The parish judge summed up the evidence of the case, 
and gave judgment as follows : 

“Ist. That the duty of the master of a ship, is to deliver 
the goods by him received on freight, in good order and con- 
dition, when, at the time of their being shipped, they were 
in such good order and condition ; and that the only way in 
which a master of a ship may exonerate himself from res- 
ponsibility, when the goods he delivers are not in good order 
and condition, is to show that they were damaged by the act 
of God, and not by accidents which may result from the 
fault or negligence of man. See .4bbott on Shipping, article 
3, chapter 4. 

“9d. That the six boxes of linen which have given rise to 
the present suit, were shipped at Liverpool in good order and 
condition, as appears from the bill of lading signed by the 
defendant. 
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“3d. That it is in evidence, that the day after, (if not the 
same day, which the testimony leaves doubtful,) the said 
six boxes of linen had been sent to the plaintiffs’ store, 
the wardens of the port being called by the plaintiffs to 
examine them, found the linens spotted, and the paper around 
them damp. See certificate of survey, c. 

“4th. That two experienced dealers of this place, being 
called shortly after the port wardens, by the plaintiffs, having 
their certificate on file, as well as by their deposition in open 
court on the trial of the case, fixed the value of the said six 
cases of linen, had they arrived in sound condition, at two 
thousand two hundred and five dollars. 

“5th. That from the testimony produced, it is clear, that 
the said six boxes of linen, from the time they were sent to 
the plaintifls’ store, by the agent of the ship, until the time 
they were examined by the port wardens, and by the dealers 
aforesaid, were not in a situation by which the contents 
would be damaged, and that, therefore, the damage must 
have preceded the delivery. 

“6th. That although there be a discrepancy between the 
two statements given, of the external appearance of the 
boxes, by the port wardens, and by the dealers afore- 
mentioned, the former declaring in their certificate that ‘the 
boxes had no external appearance of damage, which would 
make it the duty of the captain to call a survey on them, on 
board the ship ;” and the latter declaring in their certificate, 
confirmed on the trial by their deposition, that ‘ the external 
appearance of the cases showed evident marks of damage, 
while the inside of the pieces was perfectly sound,” still the 
deposition of J. M. Castarede, one of the port wardens, and 
that of Henry Castarede, the clerk of the consignee of the 
ship, witnesses for the defendant, show, that the boxes which 
were of white wood, had been blackened by the coal which 
happened to be on board the ship, and in that manner it may 
well be conceived, that mistakes may have been committed 
with regard to the external appearance of the boxes. 

“ 7th. That it being evident that the damage preceded the 
delivery, the next inquiry is, whether the damage was the 
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effect of the quality of the linens, or their situation at the Eastern Dist. 


time they were shipped. 

“8th. That on this question, the testimony of S. W. 
Oakey and Peter Conrey, the dealers before mentioned, 
leaves no doubt in the mind of the court, that the linens in 
question, when shipped, were dry and in good condition, and 
that the damage must have accrued subsequent to their being 
on board the defendant’s vessel. 

“9th. That this being taken as the fact from the princi- 
ples above expressed, as to the responsibility of the master of 
a ship, liability attaches to the defendants in this case. 

“10th. That it also appears in evidence, that by order of 
the port wardens, the six boxes of linen in question being 
sold by Mossy & Garridel, auctioneers of this place, for 
account of whom it might concern, produced a net sum of 
one thousand eight hundred and two dollars, and sixty-three 
cents, 

“11th. That deducting from the sum of two thousand two 
hundred and five dollars, being the amount proved to have 
been the value of the six boxes of linen in question, had they 
been delivered in good order and condition to the plaintiffs, 
the sum of one thousand eight hundred and two dollars and 
sixty-three cents, being the amount of the sale at auction, as 
before stated, there results a balance or loss of four hundred 
and two dollars and thirty-seven cents, which is the amount 
claimed by the plaintiffs, and to which, in my opinion, they 
are entitled. 

“It is, therefore, ordered, adjudged and decreed, that the 
plaintiffs recover from the defendant the sum of four hundred 
and two dollars and thirty-seven cents, and the costs of 
suit.” 


The defendant appealed. 
T. Slidell, for the plaintiffs. 


Bodin, contra. 


May, 1838. 


CURELL 
v8. 
JOHNSON. 
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ad 


Eastern Dist. Carleton, J., delivered the opinion of the court. 


May, 1838. We have carefully examined the testimony coming up 

cunrz, With the record on this case, and are not altogether satisfied, 

v8. that the damage complained of, happened to the goods on 
JOHNSON, 


their transit to New-Orleans, through the fault and neglect 
of the defendant. 

The judge appears to base his judgment mainly upon the 
testimony of two witnesses, whose mere opinions are opposed 
by the facts fully attested and not controverted ; that the 
goods in question were stored between the fore and main 
hatches, upon crates of erapty porter bottles, and surrounded 

A bill of Jae With other merchandize, which arrived in good order. 
ding, although [Tt appears to us, the defendant has gone far to prove 


it acknowledges ; ; 
the goods were affirmatively, that the fault was not his own; and although 


Sites sol he acknowledged by the bill of lading, that he received the 
notauthorizethe merchandize in good condition, yet we do not understand 


acknowledgment , , 
toextendbeyond his acknowledgment to extend beyond the external appear- 


the external ap- . . 
pearance of the ances of the boxes in which they were packed. 
packages con- Had a jury, acquainted with such matters, passed upon 


taining the mer- 5 : _ 
chandize. the controversy between the parties, it might not have been 


When — the our duty to disturb their verdict. But as the subject presents 


laintiff fails to , : , elites. 
Take out the itself to our mind, it does appear to us, that the plaintiff has 


Fase satisfactori- not satisfactorily made out his case, and that the judgment 
non-suited, of the court is erroneous. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided and reversed, and 
that there be judgment for the defendant, as in case of 
non-suit, with costs in both courts. 
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BEDFORD US. URQUHART ET AL. 


FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 


APPEAL 


No appeal lies from an interlocutory judgment, discharging a rule, requir- 
ing the defendants to show cause, why their amended answers should not 


be stricken from the record. 


This case has been before this court in another and former 
appeal. See 8 Louisiana Reports, 234. 

On the return of the case to the Parish Court, Charles 
Harrod and Stephen Henderson, by their counsel, with leave 
of the court, filed their amended or supplemental answers on 
oath, to the call in warranty made on them. 

The counsel for the plaintiff took a rule on these defend- 
ants, to show cause, why their amended or supplemental 
answer to the said call in warranty, should not be set aside 
and stricken from the record, on the following grounds: 

1. That they are inconsistent with the original answers 
and calls in warranty, by the same parties filed in this suit. 

2. That they change the nature of the defence of these 
parties to the original action. 

3. That they were filed too late. 

The parish judge on an ez parte hearing of the rule, on the 
part of the plaintiff, made an order that it be discharged. 

The plaintiff appealed. 


On motion of George Eustis, Esq., of counsel for the 
defendant, Urquhart, and on producing a final judgment for 
the defendants in this case, on the merits, and showing fur- 
ther that it was not appealable, the same was dismissed. 


Martin, J., deliveved the opinion of the court. 

The plaintiff is appellant from the discharge of a rule 
which he had obtained on S. Henderson and C. Harrod, to 
show cause why their supplemental or amended answers and 
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Eastern Dist. calls in warranty, filed by them, should not be stricken from 


May, 1838. 


DIMITRY ET UX. 


vs. 
POLLOCK ET AL. 


the record. This is clearly an interlocutory order, which 
wrought no irreparable injury, from which consequently no 
appeal could legally be taken. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed with costs. 


DIMITRY ET UX. vS. POLLOCK ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The acknowledgment of the husband in the marriage contract, that he is 
possessed of, and is accountable for the dot of the wife, furnishes no proof 
of payment, so as to authorize her to assert her legal mortgage cnd 
recover, as against third possessors and creditors of the husband. 

So, a judgment obtained by the wife against her husband, for the recovery 
of her dowry, will not be received as evidence of her claim against third 
possessors, when its existence 7s denied and the judgment is averred to 
have been obtained by consent of her husband, and without proper evidence. 
This is an averment of facts, from which fraud and collusion necessarily 
results, 

Prima facie evidence of the wife’s claim for her dot, is not sufficient to 
authorize her to proceed against third possessors of the husband’s 


property ; for as to them, the proof must be conclusive. 


This is an executory action, by the wife of Dimitry, sepa- 
rated in property, but assisted by her husband, against 
George Pollock, for the seizure and sale of a lot of ground 
in Condé street, New-Orleans, in virtue of her legal mort- 
gage, for the restitution of her dowry. 

She alleges, that in February, 1834, she obtained a judg- 
ment of separation of property from her husband, being for 
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her dotal and paraphernal rights, amounting to twenty-seven 
thousand dollars, with interest. That she has been unable 
to make more than three thousand six hundred and seventy 
dollars on said judgment, leaving twenty-three thousand 
three hundred and thirty dollars still unpaid; but that 
she has a legal mortgage, by virtue of this judgment, for the 
balance due, which attaches to all the property owned by 
her husband, and particularly on a house and lot situated on 
the corner of Condé and Hospital streets, now in the posses- 
sion of George Pollock. 

That she has in vain demanded payment of her debtor, 
more than thirty days before demanding the same from the 
said Pollock, and that she has made a legal demand on Pol- 
lock, ten days before instituting this suit, either to pay the 
debt or give up said property; all of which he has refused. 
She, therefore, prays, that after due process of law, the said 
lot of ground be seized and sold, to satisfy her mortgage debt. 

The judge ordered that the property mentioned in the 
petition, be seized and sold, as the law directs. 

The defendant, Pollock, applied for and obtained an 
injunction against the order of seizure and sale, as having 
improvidently issued, and which he alleges should be 
rescinded on the following grounds: 

1. That the lot in question was sold at sheriff’s sale, in 
February, 1834, under an order of seizure, at the suit of 
Gasquet & Co. against Dimitry, grounded on a mortgage, in 
which the present plaintiff, Mrs Dimitry, renounced her right 
of mortgage, and that it was adjudicated to John F. Miller, 
as the highest bidder, in strict compliance with law, and who 
subsequently sold the same to the petitioner; that on a 
rule taken on Mrs. Dimitry, to have her mortgage cancelled, 
she resisted, and urged that she was not bound by her renun- 
ciation, and insisted that she had a prior mortgage to that of 
Gasquet & Co., and prayed that the proceeds of the sale be 
paid to her in preference; and on appeal to the Supreme 
Court, the rule was discharged. Under these circumstances, 
even if she had a prior mortgage, it could only attach to the 
proceeds of the sale, and not on the ground or property. 

35 VOL. XII. 
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2. The judgment of Mrs. Dimitry, against her husband, 
on which the order of seizure and sale issued in this case, is 
no evidence against third possessors or parties. It establishes 
no prior mortgage for the amount claimed ; and before she 
can exercise her right of mortgage against this property, she 
must establish her claim contradictorily with the third pos- 
sessor; for this petitioner expressly denies that she has any 
claim against her husband, and that the judgment against 
him, set up as the basis of this proceeding, has been obtained 
by consent and without any proper defence. 

3. The judgment of the Supreme Court relied on, recog- 
nizes no such mortgage as is set up in this case. 

4, The plaintiff has exhibited no legal evidence of the 
existence of her mortgage on the lot of ground claimed by her. 

5. The plaintiff, in fact, has no mortgage, and the order 
of seizure and sale should be cancelled; and that in the 
meantime an injunction should issue to preserve the rights of 
the petitioner in the premises. 

He further shows, that he purchased the lot in question 
from John F. Miller, in September, 1835, for the sum of 
eight thousand dollars in cash, with full warranty, and that 
said Miller is bound to warrant and defend the premises. 

He prays for judgment, annulling and setting aside the 
order of seizure and sale, and making the injunction perpe- 
tual, and quieting him in the possession of the property. 
That in case the plaintiff’s mortgage be declared well 
founded, then and in that case, he prays judgment over 
against Miller, in warranty, for eight thousand dollars, with 
interest and costs. 

Miller appeared, and in answer, adopted the defence of 
his vendee Pollock; but averred, that he purchased said 
property at sheriff’s sale, at the suit of Gasquet & Co. against 
A. Dimitry, and that said Gasquet & Co. and A. Dimitry 
are jointly and severally liable to warrant and defend him, 
‘against eviction and the claim of the plaintiff. He prays that 
the order of seizure and sale be annulled, and the suit dis- 
missed; and that in case of recovery, he prays fora like 
judgment against his warrantors. 
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Gasquet & Co., for answer, adopt the defence set up by 
Pollock and Miller, and especially deny that the plaintiff had 
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any mortgage, or if she had, it was extinguished by her own pimrrry xr vx. 


voluntary renunciation. 

In answer to the call in warranty, these respondents denied 
generally and especially, that they were liable either jointly 
or severally in warranty to Miller, under the laws of Louisi- 
ana. They pray that the order of seizure be annulled and 
set aside, that plaintiff’s suit be dismissed, that they be dis- 
missed from the call in warranty by J. F. Miller, and have 
judgment, declaring that he has no legal demand on them in 
consequence of said mortgaged claim of the plaintiff. 

Upon these pleadings and issues the case was tried. 

The parties produced their respective titles to this property 
in evidence. Pollock introduced the record and proceedings 
of the suit of Gasquet & Co. vs. A. Dimitry, and the act of 
sale from Miller to him, also the sheriff’s sale to Miller. It 
was admitted that Gasquet & Co. received the proceeds of 
this sale. The evidence further showed, that Dimitry and 
wife were married in 1803; that she brought in marriage 
seven thousand dollars, as appears by notarial act recorded in 
the office of Pedesclaux. 

On the 26th of November, 1832, A. Dimitry, the husband, 
mortgaged the property now in the possession of the defend- 
ant, to Paul Zoits, to secure the payment of two notes of 
three thousand one hundred and twenty dollars each. Zoits 
transferred the mortgage and notes to Gasquet & Co. in De- 
cember, 1833; Madame Dimitry intervened in this mort- 
gage, and renounced all her right of mortgage for her dotal 
and paraphernal rights in favor of the mortgagee. 

On the 22d February, 1834, she instituted suit for a sepa- 
ration of property from her husband, and obtained judgment 
for twenty-seven thousand dollars, which judgment was duly 
recorded in the mortgage office. 

In the meantime, on the 10th December, 1833, Gasquet 
& Co., obtained an order of seizure and sale, against the 
property in question, and it was sold the 5th February, 1834, 


v8. | 
POLLOCK ET AL. 





SS 


300 


Eastern Dist. 


May, 18358. 








DIMITRY ET UX. 


vs. 


POLLOCK ET AL, 





CASES IN THE SUPREME COURT 


and J. F. Miller became the purchaser, for the price of six 
thousand nine hundred and thirty dollars, for which he gave 
his notes at six and twelve months, and paid them at 
maturity to Gasquet & Co. 

On the 4th June, 1834, Gasquet & Co. took a rule on 
Dimitry’s mortgagees, to show cause why their mortgages 
should not be cancelled. Madame Dimitry appeared ; made 
opposition to the rule, and asked to have the proceeds of the 
property in question paid to her. This opposition was over- 
ruled and an appeal taken. In the Supreme Court, the 
judgment overruling the opposition, was reversed, and her 
mortgage recognized to be in full force, notwithstanding her 
renunciation. See 9 Louisiana Reports, 585. 

This decree was not made final until the 6th June, 1836. 
On the 27th March, 1835, an act of the legislature was 
passed, authorizing married women to renounce their right 
of mortgage, for the restitution of their dotal and parapher- 
nal rights ; and of fixing a limitation of forty days from and 
after passing the act, within which time a married woman 
having made her renunciation, might retract it. 

On the 2d September, 1834, Miller sold this property to 
Pollock, for the sum of eight thousand dollars. 

On the 8th December, 1836, Mrs. Dimitry instituted this 
suit, by the executory proceeding against the property in the 
hands of Pollock, as third possessor, under the judgment of 
separation of property, and the mortgage it contained. 

The district judge was of opinion, the plaintiff, Mrs. 
Dimitry, had shown a mortgage existing on the property in 
contest, for the sum of three thousand three hundred and 
thirty dollars, growing out of her said judgment. Judgment 
was rendered in her favor for this sum, and that if Pollock 
refused to pay it, the property should be sold, and he recover 
eight thousand dollars from Miller, or in the first case only 
the sum he might have to pay; that Miller recover of 
Dimitry, the purchase money, interest and costs, at the 
sheriff’s sale, but pay Gasquet & Co. the costs incurred 
in making them parties, and that there be judgment in favor 
of Gasquet & Co. 
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From this judgment, the defendants, Pollock & Miller, 
both appealed. 


Canon, for the plaintiff, insisted, there was error in the 
judgment appealed from, in relation to the appellee. She 
should have been allowed to proceed against the property, 
for the amount of her entire claim ; and in this respect the 
judgment is prayed to be amended. 

2. The judgment upon which the executory proceeding 
in this case is founded, imports a mortgage, and was final, 
and formed res judicata as to all concerned. It was, there- 
fore, conclusive evidence and proof of the plaintiff’s claim. 


Roselius, for the appellants, contended, that the judgment 
of the plaintiff, set up as the basis of this suit, was not evi- 
dence of her claim, as against third persons, who were no 
parties to it. The acknowledgment of the husband in a 
marriage contract, or a notarial act that he has received 
dotal or paraphernal effects, is no proof, and is not binding on 
third persons. 

2. The plaintiff has no right to come on the property, even 
if she has a mortgage, because she was a party to the suit of 
Gasquet & Co. against Dimitry and others, and ought to 
have claimed the proceeds of the sale. But the property 
being sold the purchaser must take it free from all incum- 
brance. The mortgagee cannot prevent the sale of the 
mortgaged premises, by another creditor of the mortgagor, 
but may insist on being paid in preference, out of the 
proceeds of the sale. Alexander vs. Jacobs et al. 5 Martin, 632. 


Wharton, for Gasquet & Co., called in warranty by Miller, 
contended, that no liability attached to them in warranty. 
The property was sold under their mortgage, and according 
to the spirit and provisions of laws enacted on this subject, 
the price paid by the purchaser is over and above existing 


mortgages on the property. Code of Practice, articles 683, °4, 
706, 718. 
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2. The cash paid by Miller, may be considered a sum 
above existing mortgages. The purchaser is entitled to retain 
in his hands the amount required to satisfy previous mortga- 
ges and privileges; consequently, Miller is presumed to have 
retained in his hands the amount of Mrs. Dimitry’s mortgage. 
Code of Practice, 683. 

3. No recourse against a suing creditor is allowed to a 
purchaser at sheriff’s sale, when he is obliged to quit the 
property sold to him on the hypothecary action of a creditor, 
who has a legal or judicial mortgage on all of the property 
of the debtor. Code of Practice, article 713. Louisiana 
Code, 3373. 

4. No injustice is done to Miller by these provisions of 
law; he could have protected himself from their effect. 
Code of Practice, 710. 


Martin, J., delivered the opinion of the court. 


The wife of Dimitry seeking to avail herself of her legal 
mortgage in order to satisfy a judgment which she had 
obtained against her husband, instituted a hypothecary 
action against the defendant, who was in possession of a lot 
of ground, affected by her mortgage. 

The defendant obtained an injunction, which was dis- 
solved; and he had judgment against Miller, his vendor, 
called in warranty ; Miller had judgment against Dimitry ; 
and judgment was given against Miller, in favor of Gasquet 
& Co., whom he had called in warranty. Pollock and 
Miller appealed. 

The defendant obtained his injunction on several allega- 
tions, one of which only is necessary to he considered, viz : 
that the judgment of Mrs. Dimitry against her husband, is 
the only evidence offered by her of the nature and extent of 
her claim, and which the defendants contend is no legal 
evidence against third persons. The district judge overruled 
the objection, on the ground, that he knew of no case which 
goes so far as to decide that a judgment is not evidence of 
such a debt; but admitted, that if it had been shown that 
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the judgment had been based wholly and solely on the con- 
fessions of the husband, it would have been no evidence of a 
debt from the husband to the wife; and urged, that until 
this fact or fraud was shown, the judgment is prima facie 
evidence of debt, even against third persons; and the mere 
circumstance of denying in the answer the consideration of 
the judgment, will not put the creditor on the proof of it. 

The defendant’s petition for the injunction alleges, that 
before the wife can exercise any right of mortgage on the 
premises, she must establish her claim contradictorily with 
the petitioner. The petition expressly denies the claim, and 
alleges that the judgment was obtained by consent, and 
without any proper defence. 

The counsel of the appellants relies on the case of Buisson 
vs. Thompson et al., 7 Martin, N. S., 460, which decides that 
the acknowledgment of the husband in the marriage con- 
tract, notarial acts, etc., furnishes no proof of payment of the 
dot as against creditors, a position which the judge of the 
Distrrict Court acknowledges to be perfectly true. The 
petition, in our opinion, alleges sufficient facts to repel the 
wife’s claim against the property of the defendant. It 
expressly denies the existence of the claim, and avers that 
judgment was obtained by the consent of the husband, and 
without any proper defence. It is true, that the words fraud 
and collusion are not to be found in the petition ; but it avers 
facts, from which fraud and collusion necessarily result ; for 
if the wife had no claim, and obtained judgment by consent 
of the husband, or without any proper defence on his part, 
and she seeks to enforce it on the defendant’s property, the 
defendant may properly urge that she acts fraudulently, and 
produces the consent of her husband, and the absence of a 
proper defence, as evidence of collusion. 

In the case cited, we are of opinion, that prima facie 
evidence of the claim of the wife is not sufficient to authorize 
her to proceed against third persons ; that as to them, the 
proof must be conclusive. We did so on the authority of 
Febrero, who says, “es indispensable que las pruebas sean 
concluyentes.” 
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Indeed, in many instances, third persons may be relieved 
against the claim of the wife, in cases in which there is 
neither fraud nor collusion. Donations to the intended wife, 
are often made (in a marriage contract) by the husband, 
who acknowledges the receipt of a sum of money from her 
or her friends. This is in many cases very innocently done. 
Donations thus made, are binding on him and his heirs, but 
not so on his creditors. Even when this is done with 
a fraudulent intention, the marriage contract supports 
the wife’s claim against him, and he can by no means 
prevent her obtaining judgment thereon. When this is 
innocently done, the case presents one in which, although 
there be neither fraud nor collusion, third parties may resist 
the execution of the judgmen: obtained by the wife, when 
injurious to their rights. We conclude that the claim of 
the wife being expressly denied by the defendant, and it 
being alleged that she obtained her judgment by the consent 
of her husband, or his neglect to urge the proper pleas, the 
District Court ought to have required her to establish her 
demand contradictorily with the defendant, and in the lan- 
guage of this court, in the case of Buisson vs. Thompson, by 
conclusive proof, and the District Court erred in being satisfied 
with the prima facie evidence, resulting from the judgment 
against her husband. Justice, therefore, requires, that the 
case should be remanded to afford her the opportunity * 
producing the requisite proof. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, as well with regard to the 
defendant as the other parties, be annulled, avoided and 
reversed, the injunction reinstated, and the case remanded 
for further proceedings, according to law, the plaintiff and 
appellee paying costs of the appeal. 
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MUNICIPALITY NUMBER TWO US. LAWRENCE ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The judgment of the District Court, homologating the report of commis- 
sioners appointed under the statute of 1832, for opening and widening 
streets, and the assessment of damages, may be appealed from, by any 
person interested and making opposition, when the sum in contestation 
exceeds three hundred dollars. 

When the inferior court is called on to exercise a legal discretion and pro- 
nounce judgment, the manner in which the case comes before it forms no 


reason why its judgment should not be reviewed by the appellate court. 


This case comes up on the petition of the Second Munici- 
pality, of the city of New-Orleans, to the District Court, to 
have Roffignac-street opened, and praying for the appointment 
of commissioners under the act of 1832, which provides for 
opening and widening streets, and which authorizes the dis- 
trict judge to appoin{ said commissioners, who are required to 
go upon the premises, to assess and apportion the damages 
and costs among the different persons owning property in the 
vicinity ; and whose report, when confirmed by the District 
Court, is to be final and conclusive upon all the parties con- 
cerned. 

Lawrence and several other persons made opposition to the 
report of the commissioners in this case, which were over- 
ruled by the district judge ; and Hoffman and Strawbridge, 
Clark Woodrooff and Marie Joseph, f. w. c., severally prayed 
an appeal to the Supreme Court, which was allowed. 

While these proceedings were going on, proceedings of a 
similar nature were pending in the District Court, in the mat- 
ter of Municipality No. 2, in opening and extending Notre 
Dame-street. An appeal having been prayed from the judg- 
ment homologating and confirming the commissioners’ report 
in that case, and the district judge being of opinion it was 
not an appealable matter, refused to grant the appeal. 
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A mandamus was asked for, and the judge required to 
show cause why he refused to grant the appeal as prayed 
for. 

The judge showed cause and grounded his defence to the 
rule, on the third section of the act of 1832, in which it is 
expressly said, “that when a commissioner’s report is made it 
shall be confirmed by the District Court, and such report 
shall be final and conclusive, as well upon the mayor and city 
council, as upon all persons and parties interested, etc.” The 
meaning of these expressions, the judge understood, to ex- 
clude the right of appeal; for if there be right of appeal, the 
confirmation of the report is not. final and conclusive, as the 
law requires. 


Conrad, of counsel for Municipality No. 2. 


Hoffman, Strawbridge and Hoa, contra. 


Bullard, J., delivered the opinion of the court. 

In this case a rule having been taken on the judge of the 
first district, to show cause why an appeal should not be 
allowed to this court, upon the judgment, overruling certain 
oppositions to the award of commissioners, and homologating 
their assessment, it was made absolute, reserving, however, 
the question raised by the answer of the judge to the rule, 
whether such appeal will lie in this case, after hearing the 
parties. 

The proceeding took place under a statute of 1832, which 
authorizes the appointment of commissioners by the district 
judge, for the opening or widening of streets, and the assess- 
ment and apportionment of damages to persons whose pro- 
perty is taken for public uses, etc., and which provides, that 
when the report of such commissioners shall have been con- 
firmed by the court, it shall be final and conclusive, as well 
upon the mayor and city council, as upon all persons and 
parties interested. The district judge considered those 
expressions as ex vi termini, excluding an appeal to this 


court. 
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The only question appears to us to be, whether the pro- 
ceedings contemplated by the statute be judicial or not, and 
whether they present in their progress, any question of 
private right, upon which the court is called on to decide 
between parties before it; for, if that be the case, and the 
matter in controversy exceeds three hundred dollars, it is 
obvious, the legislature is without authority to derogate from 
the constitutional jurisdiction of the Supreme Court, 

Admitting for the sake of argument, that in naming 
commissioners at the request of the mayor and council, the 
judge does not act in his judicial capacity, yet the statute 
authorizes opposition to be made by parties interested, and 
the court is called on to pronounce upon such oppositions, 
and it is only when the assessment of damages has received 
the sanction of the court, contradictorily with all persons 
interested, that the report can take effect. In acting upon 
such opposition ; in inquiring into the correctness of the 
report, and the regularity of the proceedings ; in deciding, 
substantially, upon the right of the corporation, to take the 
property of a citizen for public uses, and upon the nature and 
extent. of indemnity, to which he is entitled ; in pronouncing 
to what extent the property of other citizens, remotely 
interested in the widening of a street, may be justly and 
legally taxed for that purpose, the judge, in our opinion, not 
only exercises his judicial attributes, but the questions of law 
and fact he is called on to settle, are of extreme delicacy and 
importance. Being called on to exercise a legal discretion, 
no good reason can be perceived why the manner in which 
he has exercised it, may not be reviewed by the appellate 
court, at the suit of a party who supposes himself aggrieved. 
Upon a question merely of debtor and creditor, arising out of 
contracts, to an amount exceeding three hundred dollars, 
either party has a constitutional right to have the judgment 
rendered in the first instance, re-examined in this court; and 
we cannot suppose that the convention in establishing the 
constitution, intended to exempt from the same supervision, 
the proceedings of the inferior tribunals in relation to the 
forced alienation of property for the public use, always liable 
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tors, a local and partial tax, in order to make up the just 
measure of indemnity. 

The appeal is therefore maintained. 

On the merits, it has appeared to us that in consequence 
of the vagueness of the description of property and of desig- 
nation of the owners interested in the proceedings, and the 
uncertainty as to the time at which the court would pro- 
nounce finally upon the assessment, the parties had not a 
fair opportunity to urge their objections. Justice, in our 
opinion, requires that the case should be remanded. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed; and it is fur- 
ther ordered, that the case be remanded for further proceed- 
ings according to law ; the appellees paying the costs of the 


appeal. 








WRIGHT vs. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY oF 
NEW-ORLEANS. 


A commander of a steam-boat, who speculates in the purchase and sale of 
sugar, cotton and salt, which he furnishes to planters and others, at their 
request, and keeps no books but those of the boat, will not be considered 
a merchant or trader, in the technical or legal sense of the term, and is 
dispensed from producing his books in court, when applying for the 


benefit of the insolvent laws. 


A sale by a debtor on the eve of insolvency, of shares in a steam-boat, will 


not be deemed in fraud of creditors, when by the evidence it appears to 


have been made for cash. 
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On the 5th day of December, 1837, the plaintiff filed his Essrxny Disr. 


petition and bilan, praying for the benefit of the insolvent 
laws of this state, for the relief of debtors in actual custody. 

Metcalf, an opposing creditor, denied to the insolvent a 
discharge, or the benefit of the insolvent laws, and alleged 
various grounds of accusation and fraud, as set forth in the 
opinion of the court, which follows : 

On the issue made up and submitted to the jury, a verdict 
of guilty was brought in. 

From the judgment confirming this verdict, the insolvent 
debtor appealed. 


R. M. Carter, for plaintiff and appellant, contended, that 
the judgment of the court below on the verdict of the jury 
against the plaintiff, on an accusation of fraud, should be set 
aside, on the following grounds: 

1. There was no proof that the insolvent was a trader and 
merchant, within the meaning of the law, or even within the 
meaning ordinarily applied to these terms, and therefore he 
was not bound to produce his books, etc. 

2. There was no proof to sustain any of the allegations 
set forth in the opposition filed by the opposing creditor. 

3. There was not the least shadow of testimony to show 
any legal fraud upon the part of the insolvent, to justify the 
verdict of the jury. 


F. B. Conrad, for the opposing creditor. 


1. The verdict of the jury in this case, is fully borne out 
by the evidence. It is proved, that within the three months 
prior to his arrest, the insolvent transferred to Hepburn, who 
stands on his bilan as a creditor, a portion of the steam- 
hoat Invincible. This was giving preference prohibited by 
the law, was in fraud of the other creditors, and excludes the 
insolvent from all benefit of our insolvent laws. 1 .Moreaw’s 
Digest, 572, section 17. 

But it is contended, that this transfer is not shown to have 
been made “in contemplation” of those laws. It is, however, 
the general principle of our law, to presume all such con- 
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Eastern Dist. tracts within the three months, as in fraud of other creditors. 


HIS CREDITORS. 


11 Louisiana Reports, 479. 

2. The insolvent returned a false and fraudulent schedule. 
It is proved by the testimony of Brown, that the insolvent 
purchased his (Brown’s) interest of one half of the steam- 
boat Invincible, for the sum of thirty-two thousand five hun- 
dred dollars. It is further shown, that in addition, the insol- 
vent owned another portion of three-sixteenths of said boat, 
which he assigned to Hepburn: so that he was the owner of 
a larger portion of a valuable steam-boat, and the only ac- 
count which he furnishes of his portion, is the fraudulent 
assignment of the three-sixteenths to Hepburn. He has 
given no account whatever of the balance. If sold, where 
are the proceeds? If not sold, he should have surrendered 
her to his creditors. It is further shown, that the insolvent 
made a shipment of merchandize to Cincinnati, of which no 
mention is made in his schedule. By this he has forfeited all 
claims to the benefit of our insolvent laws. 1 Moreau’s 
Digest, 573, section 19. 

3. The opposing creditors called for the books, vouchers, 
and accounts of the insolvent. He dealt largely in cotton, 
and other produce ; states a loss in his dealings in cotton 
alone of five thousand dollars ; was a large owner in a steam- 
boat, engaged in carrying freight for hire ; and yet it is pre- 
tended that he had no books, vouchers, nor accounts. It is 
no where shown that he did not keep books, etc., and with 
these heavy transactions before them, and in the absence of 
all proof to the contrary, this court will presume that he had 
books and vouchers, and his refusal to produce them, raises a 
strong presumption of fraud. 


Grymes, argued in support of the insolvent’s application 
for a discharge. 


Carleton, J., delivered the opinion of the court. 

This is an application for the benefit of the act of the 25th 
of March, 1808, intended for the relief of insolvent debtors 
in actual custody. 
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The creditors opposed - the petitioner’s release on the Easrerw Disr. 


following charges of fraud : 
Ist. That being a merchant or trader, he had not produced 


in court, all his books and accounts, whereby he fraudulently |, , 


withheld from his creditors the true situation of his affairs. 

2d. That he had assigned and made over, within three 
months previous to his arrest and imprisonment, and ata 
time when he knew he was in insolvent circumstances, to 
one or more of his creditors, certain portions of his property 
with a view of securing them to the prejudice and fraud of 
his other creditors. 

3d. That he has filed in court a false and fraudulent 
schedule ; that he has concealed a part of his estate or effects 
from his creditors, particularly a large sum of money, which 
was seen in his possession a short time prior to his surrender, 
belonging to said insolvent, and of which he has made no 
mention in his said schedule, and that said insolvent is still 
in possession of a large sum of money, which he withholds 
from his creditors. 

4th. That he has been an unfaithful depository. 

The petitioner answered by general denial, and prayed for 
a trial by jury, who rendered the following verdict : “ The 
jury find the defendant guilty of fraud.” The judgment of 
the court followed accordingly, refusing to the petitioner the 
benefit of the law. After an ineffectual attempt to obtain a 
new trial he appealed. 

It does not appear to us that the petitioner was a merchant 
or trader in the strictly legal sense of the term. He seems 
to have speculated on the purchase and sale of sugar, cotton 
and salt, and on one occasion to have attempted a specula- 
tion on groceries, jointly, with M‘Kinnell. The salt he 
bought and furnished to planters on the river, at their 
request. On his cotton and sugar, he sustained heavy 
losses ; no entry of any of these purchases appear to have 
been made upon the books of the boat. His regular business 
was the navigation of the waters of the Mississippi, as com- 
mander and part owner of a steam-boat. He kept no books 
but such as appertained to the boat. His speculations appear 
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Eastern Dist. to have been occasional and incidental, and such only as the 
May, 1838. enterprizing genius of our countrymen often prompts them 
 wriewr 0 embark in, independently of their regular pursuits. 
us cheprrons, ith respect to the second ground of opposition, no 
A sale by a testimony was produced by the opponents against the insol- 
pace el vent, excepta bill of sale of three sixteenths of the steam-boat 
cy, of shares i _ Invincible, made by him on the 11th July, 1837, to James 
steam-boat, will 
not be deemed Hepburn, for the sum of three thousand eight hundred 
a dollars, which the act itself declares to have been paid by the 
eg A purchaser in ready money. This document is introduced by 
been made for the opponents and is unaccompanied with any testimony 
-. impeaching the fairness of the transaction, which is, there- 
fore, valid, under the last clause of the law cited by the 
counsel. 1 Moreaws Digest, 572, section 17. It appears to 
us the opponents have failed to establish this second ground 
of opposition. 

We think they have not been more successful, in showing 
the insolvent to have been an unfaithful depository, as alleged 
in the fourth ground of opposition. 

With respect to the specifications in the third charge, we 
do not think that the creditors have shown the concealment 
or retention of large sums of money by the insolvent, alleged 
to have been in his possession a short time before his failure, 
but it does appear to us, that the testimony with respect to 
his interest in the steam-boat Invincible, and the groceries 
bought in conjunction with M‘Kinnell, and shipped to the 
Western country, is altogether vague, contradictory, and un- 

satisfactory, and that justice requires the cause should be 


remanded for further proceedings according to law. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided and reversed, that 
“the verdict of the jury be set aside, that this cause be re- 
manded for a trial de vovo, and that the appellees pay the 
costs of this appeal. 
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CONOLLY ET AL US. BERTRAND, f. m. c. 
APPEAI. FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Vendors in warranty are not entitled to interest on the price of a slave, 
when eviction takes place, and they are required to refund the price to 
their vendee. 


This is a redhibitory action to. rescind the sale of a slave 
and recover back the price. 

The plaintiffs allege that on the 8th of December, 1336, 
they purchased a negro woman, named Betsey, at auction, 
sold as the property of the defendant and by his directions, 
for the sum of seven hundred and forty-five dollars. They 
further show, that at the time and before the sale the negro 
woman was so affected with a redhibitory defect, as to ren- 
der her worthless, and which the vendor fraudulently con- 
cealed ; that said slave is an idiot and incapable of perform- 
ing any service whatever, which they have communicated to 
the vendor, and offered to restore her on the price being 
refunded, all of which the defendant refuses. They pray 
that the sale be rescinded, and the price refunded, and that 
the defendant be condemned to take back the said slave, and 
after returning the price, that he pay ten dollars for physi- 
cian’s fees, and nine dollars for notarial acts, and two hundred 
dollars in damages. 

The defendant admitted the sale but denied all fraud and 
prayed to be dismissed. 

And for further answer, he avers, that he purchased said 
slave with full guaranty from A. E. Bienvenu, for seven hun- 
dred and sixty dollars, and that if the ailment complained of 
existed to the extent set forth in the petition, and forms a 
proper cause for redhibition, it must have existed at the time 
of the sale to him. He prays that A. E. Bienvenu be cited 
in warranty to defend him in the present suit, and in case of 
recovery against him, that he be reimbursed the price paid to 
his warrantor. 

Bienvenu pleaded a general denial to the plaintiff’s peti- 
10 VOL. XII. 


313 


EastTERN Dist. 


May, 1838. 


v8. 
BERTRAND, 
f. m. c. 


CONNOLLY ET AL, 









OOP 











314 


Eastern Dist. 
May, 1838. 


CONNOLLY ETAL. 
vS. 
BERTRAND, 

f. m. c. 


Vendors in 
warranty, are 
not entitled to 
interest on the 
price of a slave, 
when _ eviction 
takes place, and 
theyare required 
to refund the 
price to their 
vendee. 





CASES IN THE SUPREME COURT 


tion, and denies that at the time he sold the slave in question 
she was affected with the redhibitory defect complained of ; 
that he purchased her from F. H. Petitpain, with full gua- 
ranty, for the price of seven hundred and twenty-five dollars ; 
and that if there be judgment in warranty against him, he 
should have a like judgment against Petitpain for the reim- 
bursement of the price he gave, etc., whom he calls in 
warranty to defend. 

Petitpain admitted the sale, but denied generally the alle- 
gations in the petition ; and positively denied that the slave 
was afflicted with the redhibitory disease complained of at 
the time he sold her, etc. 

Upon these pleadings and issues, the case was tried before 
the court and a jury. 

The jury returned a verdict on the evidence of the case, 
rescinding the sale, and requiring the price to be returned 
with costs; and that the several vendees have judgment 
against their vendors, rescinding the sales and returning the 
price paid by them respectively. Beinvenu and Petitpain 
appealed. 


Benjamin, for the plaintiffs. 
Roselius and Burthe, for the appellants. 


Carleton, J., delivered the opinion of the court. 

This is an action brought to cancel the sale of a slave, 
alleged to be affected with idiocy at the time of the transfer. 

There was judgment for the plaintiff against his vendor, 
and in favor of the respective vendees, as far as the warranty 
was sought to be enforced ; two of the warrantors, Bienvenu 
and Petitpain appealed. 

The controversy turns mainly upon matters of fact, of 
which the jury were the proper judges, and we find nothing 
in the testimony that can impeach the correctness of their 
verdict. 

The counsel for Bienvenu, has assigned for error, that no 
interest was allowed the respective warrantors on the sums 
by them paid. We do not, however, think they have any just 
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ground of complaint, as each vendee had the services of the Easrzrw Disr. 
slave while in possession, and the use of the price as soon as _“/4% 1858. 
sold. CHEYRON’S HEIRS 


vs. 
ATT’Y. GENERAL. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








CHEYRON’S HEIRS Us. ATTORNEY GENERAL. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 
All laws before they become obligatory, must be known, and be promul- 
gated by the governor. 
So, a law which is promulgated by the secretary of state, in pursuance of 
a resolution of the two branches‘of the legislature, and which never 


received the approbation of the governor, is not obligatory. 


This case comes up on the opposition of the heirs of the 
late Joseph Cheyron, whose succession was opened in the 
city of New-Orleans, to the account filed by the curators of 
his vacant estate. 

The opponents allege that they are the legal heirs of the 
deceased, and that there are three items charged by the cu- 
rators against the estate, which they oppose: 1. The sum 

i of three thousand dollars allowed to the attorney of the ab- 
sent heirs. 2. The sum of six thousand dollars allowed 
to the three attorneys employed by the curators : and, 3. The 
sum of twenty-four thousand dollars charged to the estate, 
being the amount of a state tax of ten per cent. levied on all 
vacant successions, in virtue of an act of the legislature of 

& the state of Louisiana, passed in March, 1836, entitled “ An 

act for the relief of the Charity Hospital of New-Orleans, and 
for other purposes.” 
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The two first objections were waived by a compromise 
between the heirs and the attorneys, by which it was agreed, 


cuerron’suems that the sum of five thousand dollars should be allowed the 


vs. 
ATT’Y. GENERAL. 


attorneys for the curators, and two thousand five hundred 
dollars, the attorney of absent heirs. 

Mazureau, attorney general, appeared on behalf of the 
state, and supported the charge allowing the tax of twenty- 
four thousand dollars in favor of the state. 

The judge of Probates was of opinion, the act of 1836, 
under which the tax in question is claimed, had not been 
legally promulgated, and consequently is null and void. 

The act of 1836, was passed the last night of the session 
of 1535, in a mangled form, and withheld by the governor. 
He failed to return it within the three days required by the 
constitution after the meeting of the session of 1836, and in 
the opinion of the legislature, it thereby became alaw. The 
two branches passed a resolution promulgating it as a law in 
force, but this resolution never received the signature of the 
governor. It was promulgated by the secretary of state. 

The fourth section of this act revived the first section of 
the act of the 25th of March, 1828, which levied a tax of ten 
per cent. on all vacant successions opened in this state, or 
inheritances by foreigners, nct citizens or domiciliated in the 
United States. It was in pursuance of this law that the 
charge in question was made by the curators in their ac- 
count. The heirs of Joseph Cheyron were French subjects. 
Judgment having been rendered in favor of the opponents, 
the attorney general appealed. 


De Armas, for the opponents and appellees, maintained, that 
there is no existing law of the state, imposing a tax of ten per 
cent. on estates inherited by foreigners. The first section of 
the act of the 25th March, 1828, imposed this tax, but was sub- 
sequently repealed. A law was passed through both branches 
of the legislature, at the session of 1835, the 4th section of 
which revives the first section of the act of 1828. This law 
was vetoed by the governor, as containing unconstitutional 
provisions. It was again sent to the governor, after striking 
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out some parts of it, and without the enacting clause, and Easrenw Dist. 
never returned by him. The house of representatives ordered _“¥@4> 1898: 
it to be published as a law, without the signature of the cuzynoy’sazrns 


v8. 


governor. The original was deposited in the secretary of , »y cunznat. 


state’s office, and published in the state paper, but without 
the enacting clause, and without the governor’s signature. 
It has not been passed and promulgated as the law requires, 
and is not binding on any one. Louisiana Code, articles 1, 4, 
5 and 6. 

2. The dispositions or tax contained in the first section of 
the act of the 25th of March, 1828, if they have ever been 
revived, are contrary to existing treaties between the United 
States and France, and can have no effect. See Treaty of 
1778, articles 1, 2, 3, 4, 11. Vol. 1, Laws of the United States, 
p. 76,77. Treaty of 1800, ibid., 116 and 119. 


Mazureau, attorney general, contended, that the law 
under which the tax is claimed, is valid and in full force. 
The fourth section of the act of 1836, revived the first section 
of the act of 1828, which taxes all successions inherited by 
non-resident aliens. 

2. The reviving law of 1836 is valid and in force. It was 
first passed at the close of the session, and sent to the gover- 
nor, who did not return it to the legislature until some time 
after the next session, and after the constitutional term had 
expired, and in the opinion of the legislature it had become 
alaw. A resolution was passed requesting the secretary of 
state to have it printed and promulgated, which was done. 

3. The signature of the governor was unnecessary to give 
validity to this act, as a law of the land. It is very erroneous 
to test the validity of this law by the Louisiana Code. The 
code is not the constitution, nor can it amend or alter the 
constitution. It is taken for granted that when a law is 
passed, in the manner prescribed by the latter instrument, it 
is all that is required to give it validity, unless it contains 
provisions repugnant to the constitution. 

4. The objection made for want of the enacting clause to 
the act in question, must fall to the ground. The constitu- 
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Eastern Dist. tion does not prescribe any form, and when the first section 

May, 1838. begins by these words, ‘“ Be it enacted, etc.,” and the bill is 
currnow’snumns Signed by the president of the senate, and speaker of the 
house of representatives, and having been retained over the 
constitutional period by the governor, it is all that is required 
to become a valid law. 

5. The question raised by the adverse counsel, out of our 
treaties with France, the attorney general submitted to the 
consideration of the court. 


vs. 
ATT’Y, GENERAL, 


Martin J., delivered the opinion of the court. 


The attorney general, in behalf of the state is appellant 
from a judgment which sustains the opposition of the heirs 
to the charge made by the curators, of the tax laid by the act 
of 1836, “‘for the relief of the charity hospital, etc.” See 
Session Acts of 1836, page 146. 

The attorney of the appellees has contended, that the 
charge is illegal on several grounds, one of which only is to 
be considered, to wit: the absence of the legal promulgation 
of the act in question. 

All laws be- “The attorney general informs us, that the act was promul- 
foretheybecome sated by the secretary of state, in pursuance of a resolution 


obligatory, must 


be known, and of the legislature ; but it appears that this resolution never 
must be promul- : ; awe 
gated by the go- received the approbation of the governor. The Louisiana 


ae Code, article 4, provides, that laws cannot be obligatory 
without being known, and must be promulgated by the 
governor of the state. 
The legislature clearly possesses the right to fix the period 
at which their acts become obligatory ; and they say they 
are not so till after their promulgation by the governor. No 


a promulgation of the act relied on, having been made by the 
t 
wf er governor, it follows, that it is not Alnor, unless it has 


of state, in pur- 
suanee cf a reso. DECoMe so ins some other legal form or manner pointed out 
pevee ™ oe by law. The legislature had the undoubted right to say, 
ranches 0 

legislature, and that the act would become obligatory on its being promul- 


which never re- ‘ 
ceived the ap. gated by the secretary of state, and had they done so by 
probation of the some law or resolution which had passed both houses, and 


governor, is not 
obligatory. been approved by the governor, or on his approbation being 





EE RIT 4— — 





























OF THE STATE OF LOUISIANA. 319 


withheld, passed by the constitutional number of the members Easrerw Disr. 
of both houses, or being withheld by the governor for more ay, 1858. 


than ten days, then the secretary’s promulgation would have aan 
; : <_< 
sufficed. The act not having been legally promulgated, has | Ve ox. 


not become obligatory. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed. 





ELAM US. MORGAN ET UX. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST BATUN ROUGE, THE JUDGE THEREOF PRESIDING. 


Where it appears by the verdict of the jury, on examination of the evidence, 


that substantial justice has been done, judgment will not be disturbed. 


This is an action to recover from the defendants, the sum 
of three thousand dollars, as a fee for professional services 
rendered them in an action of partition in which they were 
joined, instituted by one Mrs. C. Whitten against E. Selser, 
and others, for the partition of John Selser’s estate. 

The pleadings and facts of the case, are sufficiently set 
out in the opinion of the court, which follows. 

The plaintiff excepted to the charge of the court to the 
jury, as erroneous, and calculated to mislead them. 

The jury returned a verdict for the defendants, and from 
judgment rendered thereon the plaintiff appealed. 


Elam, in propria persona, insisted on the following points 
In argument : 

1. The affirmance or reversal of the judgment appealed 
from, depends on the correctness of the charge given by the 
judge a quo to the jury. 
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done, judgment 
will not be dis- 
turbed, 
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2. The law and the evidence being decidedly in favor of 
the plaintiff, the judge manifestly erred in his charge, 
whereby the jury were induced to find for the defendants ; 
hence the judgment should be reversed, and one given for 
the plaintiff with costs in both courts. 

3. The amount of one thousand dollars was not paid until 
after the inception of this suit ; wherefore, on this point, the 
plaintiff was entitled to his costs. 


Carleton, J., delivered the opinion of the court. 


The plaintiff avers, in substance, that he was employed as 
counsel by defendants, in a suit to which they were parties, 
instituted in the District Court, in order to effect a partition 
of a succession, to one third of which they were entitled ; 
that his compensation was made to depend upon establishing 
a forfeiture of the portions of the other heirs, by reason of 
their having embezzled the estate ; that he proved the 
embezzlement, but obtained judgment for his clients for only 
the third ; that he appealed to the Supreme Court with their 
approbation, but that they, nevertheless, caused the appeal 
to be dismissed without his consent ; that his services were 
fixed, by agreement, at ten per cent. on the amount that 
might be recovered, the whole estate being worth thirty 
thousand dollars. 

The defendants admit the agreement to give ten per cent. 
upon the amount that might be recovered, but aver, that 
they never wished or intended to recover more than one 
third of the estate, which was allowed them by the judg- 
ment of the District Court ; that the appeal taken by the 
petitioner, was unwise and endangered their rights; that 
they were compelled to employ other counsel to dismiss it, 
and conclude by averring that they had paid him one 
thousand dollars, which they allege to be an ample compen- 
sation for his services. 

There was a verdict and judgment for the defendants, and 
the plaintiff appealed. 

After a careful examination of the testimony coming up 
with the record, and the points raised in argument by the 
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counsel on both sides, it appears to us that substantial justice Eastern Drsr. 


has been done between the parties, and that it is not our 
duty to disturb the verdict and judgment rendered below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


NICKLE US. BUCKNER. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


He who sacrifices the property of another to save his own, is bound to pay 
for the property so sacrificed. 

Where a steamer has a keel boat alongside, and to avoid a snag, changes 
her course, by which the keel is snagged, the steam-boat is bound to pay 
for the loss. 

But if the accident was inevitable to the keel boat, by keeping their course, 
and by a change the steam-boat would have been injured, her owners are 
not liable for the loss of the keel boat. 


This is an action against the commander of the steam- 
boat Scotland, to render him liable for the loss of a keel-boat 
he had taken in tow, and promised to deliver at the mouth 
of Big Black river. 

The plaintiff alleges, that according to his contract, the 
defendant was bound to deliver the keel-boat at the place 
designated, but that he intentionally run her on a snag to 
save the steam-boat, by which she was totally lost. He prays 
judgment for the sum of two thousand three hundred and 
ninety-four dollars, according to an account annexed, as the 
value and damages for the loss of said boat. 

The defendant denied that the keel-boat was lost through 
his fault or negligence, but that she was injured by the dan- 
41 VOL. XII. 
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Eastern Dist. gers of the river and unavoidable accidents, for which he was 


not responsible. He further denied any indebtedness to the 
~ plaintiff, or that the latter had received the amount of injury 
he pretends. 

The cause was submitted to a jury on the evidence, and 
charge of the judge. The jury returned a verdict for the 
defendant, and after an unsuccessful attempt to obtain a new 
trial, the plaintiff appealed. 


Roselius, for the plaintiff. 


Preston, contra. 


Carleton, J., delivered the opinion of the court. 

The petitioner alleges, that he hired his keel-boat to the 
defendant, who was commander of the steamer Scotland, to 
be towed with freight from Louisville to Natchez, for a stipu- 
lated price. That before it reached its destination, it was 
intentionally run upon a snag by the defendant or his agent, 
and entirely lost. That it was worth two thousand dollars, 
which together with other charges, set out in his petition, 
make the total sum of two thousand three hundred and 
ninety-four dollars and eighteen cents, for which he prays 
judgment. 

The defendant for answer, admits the contract, but denies 
that the keel-boat was lost or injured by his fault or negli- 
gence, but avers, that the damages arose from the dangers of 
the river and unavoidable accident, for which he is not 
responsible. 

There was a verdict and judgment for the defendant in 
the court below, and the plaintiff appealed. 

In the contract entered into between the parties, a copy of 
which is annexed to the petition, it is declared, that “ The 
said Buckner shall deliver the said keel at the mouth of Big 


fices the proper- Black river, the dangers of the river and unavoidable acci- 


ty of another to 
save his own, is 


‘dents excepted.” After hearing the testimony of the witnes- 


bound to pay for ses, the court charged the jury, “‘ That if one person sacri- 
fices the property of another in order to save his own, the 


the property so 
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person who does so, is bound to pay for the property so sacri- 
ficed. That the jury were to consider, whether the accident 
was, or was not, inevitable ; if it was inevitable to the keel- 
boat, the defendant was not bound to make good the loss. 

“ That if the jury believed that the steam-boat, by keeping 
her course, would have run upon the snag, and that if in 
order to save the steam-boat, the pilot changed her course, 
and run the keel-boat upon the snag, the steam-boat ought to 
pay for the keel-boat ; but if the accident was inevitable to 
the keel-boat by keeping their course, and if by a change of 
the course of the boats, the steam-boat would have been 
injured, defendant was not liable for the loss.” 

This charge we think correct. The controversy is made 
to turn upon mere matter of fact. 

The pilot at the wheel was heard to say, at the time of 
the accident, that he run the keel-boat on the snag, to save 
the steamer; and such was his own declaration, when exa- 
mined as a witness. But when re-examined, he stated, he 
had approached the snag so near before he saw it, (being nine 
o'clock at night,) that it was impossible to avoid it. 

Several other witnesses testified, that only ten or fifteen 
seconds elapsed from discerning the snag, before the boat 
struck, and that it was the opinion of all on board, it was not 
possible to have prevented the disaster ; and of this opinion 
seems to have been the jury, to whom the case was sub- 
mitted. 

As no evidence was produced to support any charge set up 
by the plaintiff, except the loss of the keel-boat, and as the 
finding of the jury does not appear to be contrary to the testi- 
mony, of which they were the proper judges, we do not think 
their verdict ought to be disturbed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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MILNE US. GIRODEAU. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The plaintiff cannot recover in a petitory action, when it is shown the 
property claimed, lies below high water mark, and forms part of the bed 
of the lake. Land thus situated, is not susceptible of private ownership. 


Where the petition claiming certain lots of ground, is silent on the subject 
of defendant’s buildings being a nuisance, the plaintiff cannot demand 


its abatement. 


This is a petitory action in which the plaintiff claims a 
square of ground, making part of two lots in the plan of a 
town called Milneburg, situated on the margin of lake Pont- 
chartrain, at the lake end of the rail road. The plaintiff sets 
up title as original owner, having laid off the town, and sold 
the ground in question, to one Jean Toussaint, who, he 
alleges, never complied with the terms of sale, but transferred 
it to the defendant, who is now in possession, and about to 
erect buildings thereon. He prays that he have judgment 
for the said parcel of ground, and that in the mean time, the 
defendant be enjoined from erecting buildings, etc. 

The defendant pleaded a general denial, and averred that 
he had been more than a year in possession of the property 
claimed ; and that said lots make a part of the lake shore, 
which is common to every person, and that the plaintiff is 
not and cannot claim to be the owner thereof. 

Upon these pleadings and issues the case was tried before 
the court. 

The evidence showed that the plaintiff caused the plan of 
a town, which he called after his own name, to be lau! ont 
on the margin of the lake, where the Pontchartrain rail road 
terminates, and lots were sold in conformity to the plan. 
Those now in question were offered to Toussaint, and an act 
of sale tendered, which was cancelled on his refusing to 
accept. 


 ) 
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The defendant produced an act of sale from the plaintiff, Easrenx Disr. 
to these lots, dated in 1832, and offered testimony showing May, 1838. 
that they were under water at high tide, and made part of aus 
the bed of the lake. aus 

The district judge decided that the lots in dispute, were 
part of the bed of the lake, and not susceptible of ownership, 
even by the proprietor of the lake shore. There was judg- 
ment for the defendant, and the plaintiff appealed. 


Preston, for the plaintiff, contended, that the evidence 
showed that the defendant built upon the plaintiff’s ground, 
which the latter had appropriated to the public use, and 
which caused much damage and injury to him in this 
respect, and to his other property. 

2. The court should have ordered the defendant’s build- 
ings to be removed, and the whole ground cleared and abated 
as a nuisance. 


Pichot, contra. 


Carleton, J., delivered the opinion of the court. 


This is a petitory action brought for the recovery of a lot 
of ground in the town of Milneburg, at the end of the rail 
road, on lake Pontchartrain, composed, according to the plan 
of that town, of a part of lots 1 and 2, in square No. 1, being 
sixty feet front on Champes Elyssées street, and extending in 
depth one hundred and twenty feet, and fronting on the 
American wharf. 

The defendant, who is in possession of the lot, avers, in er 

: ; : 3 The plaintiff 

his answer, that it makes a part of the sea shore, is common cannot _ recover 

property, and adxat plaintificannot have the ownership thereof. den ae 

° : lay ‘ntife Shown the pro- 

There was judgment*for the defendant, and _ plaintiff ae nae 

appealed. | ) tu. ies below high 

; ? k, and 

It appears to us that théMeestimony shows fully, the hoon sual ie 

, : ; ; : cs ° bed of the lake. 

ground in question, lies much below high water mark, and pond thus sitac 

forms part of the bed of the lake, and:is not, therefore, sus- ted, is not sus- 


, ; : ae ceptible of pri- 
ceptible of private ownership. Louisiana Code, articles 440, vat outta ip. 


1, 2, 3 and 4. 
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Eastery Dist. But the counsel for plaintiff insists, that the buildings - 
May, 1838. erected on the lot by the defendant, are a nuisance, and 
sruexor Ought to be abated under a decree of the court, in the present 

ng “sone ' ; 

wan The judgment of the District Court being against 
marixg axD him on this point also, he has urged its consideration before 
a this tribunal 

Where the pe- j . - . 

tition claimmg We concur, however, in opinion, with the court below. 

certain lots of ce oe ; , 

ground, is silent Lhe petition is silent upon the subject of the nuisance, and 


on the subject ; : 
of defenders We think it would be altogether anomalous, and produce 


buildings being much confusion, if the parties were permitted to raise and 
a nuisance, the A . ; 
plaintiff cannot Settle controversies by argument, which had no relation to 
femand its the pleadings in the cause. 

It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


BRUGNOT US. LOUISIANA STATE MARINE AND FIRE 
INSURANCE COMPANY. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Under the averments that the goods to the amount mentioned in the policy 
of insurance, were not lost, and that the insurer suspected and had rea- 
son to suspect, that the pretended loss was altogether fraudulent, evi- 
dence will be received to prove that the plaintiff had not the goods when 


the loss occurred, and that it was fraudulent. 


This is an action on a policy of insurance. On the 29th 
October, 1835, the plaintiff took out a fire policy of insurance 
from the office of the defendants, at a premium of two and a 
half per cent., on sundry articles, consisting of flour, bread, 
wood, furniture, carpenters’ tools, and a bakery with its 
machinery, etc., situated on the corner of Girod and St. 
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Charles streets, in New-Orleans, valued at five thousand Eastern Dist. 
eight hundred and fifty dollars, according to an annexed “4% 1858. 
statement. BRUGHOT 
The plaintiff alleges, that on or about the 23d of Novem- x4. stare 
ber, 1835, nearly all the property covered by the policy, was _NARINE ANO 
destroyed by fire, which also consumed the buildings in 
which it was contained, and without any fault or negligence 
on his part ; that soon after the loss, he notified the insurers 
thereof, and presented them an account of it, amounting to 
five thousand three hundred and seventy-two dollars, and 
demanded payment, which they refused. He prays judg- 
ment for this sum, with interest, from the date of the loss, 
and damages for the detention of the same. 
The defendants pleaded a general denial, and denied 
specially that property to the amount claimed, was destroyed; 
they averred that they were more strict in exacting a rigid 
compliance with the conditions of the insurance, because 
they suspect and believe, and had reason to suspect and 
believe, that the pretended loss for which indemnity is 
claimed, is altogether fraudulent. 
Upon these issues and pleadings the cause was submitted 
to a jury. 
The plaintiff called witnesses to prove his account, made 
and presented to the insurers of his loss. 
The defendants offered letters and a correspondence with 
the plaintiff, in which they notified him his policy was can- 
celled, and that on surrendering it, the premium would be 
returned. This was communicated to him the 13th Novem- 
ber, and he replied the next day, declining it. On the night 
of the fire, (23d November, 2 o’clock,) the plaintiff was at the 
lake with a friend. 
The defendants offered these letters, together with a 
fragment of a letter contained in the plaintiff’s reply, written 
by one Joseph Guigues, who kept a little cabaret shop oppo- 
site. These documents were objected to by the plaintiff’s 
counsel, on the ground that they were not admissible under 
the averments in the answer, and they were excluded from 
the jury. The defendants’ counsel took his bill of exceptions, 
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Eastenx Dist. and annexed the letters, to show that he offered them to 
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BRUGNOT 
v8. 
LA. STATE 
MARINE AND 


FIRE INS. CO, 


prove that the plaintiff had not the goods mentioned in the 
policy when the loss occurred, and that it was fraudulent. 
Exceptions were taken to the charge of the judge, and his 
refusal to charge the jury as required by the defendants. 

The jury returned a verdict for the amount of the plaintiff’s 
demand, and from judgment rendered thereon, the defendants 
appealed. 


Roselius, for the plaintiff. 

1. The bill of exceptions relied on, is taken to the 
refusal of the judge to permit the defendants to give in evi- 
dence their own letter to the plaintiff, his answer thereto, 
and a fragment of another letter written by an individual 
named Guigues. The object for which these letters were 
offered, was to prove fraud ; the objection was, that there 
is no specific allegation of fraud in the answer. A general 
averment that the defendants suspect and believe the loss to 
be fraudulent, will not authorize the introduction of testi- 
mony to prove facts, from which they may imagine fraud 
ought to be inferred. The facts which are charged to con- 
stitute fraud ought to be set forth, so that the adverse party 
may come prepared to meet and join issue upon theme The 
very end and object of pleading would otherwise be defeated. 
This is not technical, but reasonable and just. In the case 
of Madam Colson vs. The Consolidated Association, this 
very point was decided by this court. See that case, not yet 
printed. Besides, there is no allegation of fraud ; a suspicion 
and belief on this subject is only argumentatively stated, as a 
reason for insisting on a more rigid compliance with the con- 
ditions of the 8th article of the policy. 

2. But, if the court should be of opinion, that the letters 
referred to, are admissible in evidence, under the pleadings, 
an examination of them will satisfy the court, that if they 
had been admitted, it would not have produced a different 
result. This court has frequently decided that when the 
error of the judge 4 quo, could have no effect on the merits, 
the case will not be remanded. ‘A presumption at least 
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should be raised, that in consequence of the error, the deci- Easrxnw Dist. 


sion on the merits was different from what it would otherwise 
have been. Caulker vs. Banks, 3 Martin, N. S., 541. 
Morgan vs. Mitchell, 3 Ibid., 582. Miller vs. Pierce, 3 Ibid., 
284. Lowe vs. Korner et al., 4 Louisiana Reports, 74. 


Conrad, for the defendants. 


1. The court erred, in refusing to permit the defendants 
to read to the jury the correspondence between the parties 
relative to the insurance. 

This correspondence was offered to prove that the loss was 
fraudulent. The ground on which it was rejected, was, that 
the answer contained no allegation of fraud. The answer, 
if it does not state in positive terms that the loss was fraudu- 
lent, certainly states the belief of the defendants of that fact, 
and that it was on that ground they had refused payment, 
and contains substantially an allegation of fraud. Besides, 
this court has repeatedly decided, that evidence will not be 
rejected on the ground that it did not strictly correspond with 
the pleadings of the party against whom it is offered; was 
sufficiently apprised that it would be produced, and was not 
surprised by its production. Ralston vs. Barclay, 6 Marshall's 
Reports, 650. Ory vs. Winter, 4 Martin, N. S., 267. Ives 
vs. Easton, 6 Louisiana Reports, 16. 

2. In this~case the plaintiff was perfectly aware, even 
before the loss occurred, that he was suspected of having set 
fire to the property insured. His own letter to the company, 
proves that he was aware of their suspicions. The company 
afterwards formally notified him, that strict preliminary proofs 
would be required, and the answer repeated it, and alleged 
that the defendants had reason to believe, and did believe 
the loss was fraudulent. Under these circumstances, it 
cannot for a moment be supposed, that the plaintiff was sur- 
prised by the production of evidence of fraud, and ought not 
to complain that. the defendants were disposed to charge him 
with the most serious offence known to the laws, in as 
guarded a manner as possible, supposing it possible that 
42 VOL. XII. 
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establishing his innocence. 

3. The court erred, in charging the jury that the plaintiff 
was not bound to prove that goods of the description and 
value of those insured, were lost by the fire. 


Bullard, J., delivered the opinion of the court. 

The plaintiff in this case sues to recover the value of cer- 
tain effects in his tenement, consumed by fire in the night, 
while he was absent from his dwelling and at Lake Pont- 
chartrain. The defence of the insurers is a denial that pro- 
perty to the amount claimed by him has been consumed by 
fire, and an averment, that the plaintiff has totally failed and 
neglected to comply with the conditions of the policy, parti- 
cularly the eighth article, and that the defendants were more 
strict than usual in exacting a rigid compliance, because they 
suspect and believe, and have reason to suspect and believe 
that the said pretended loss was altogether fraudulent. 

Most of the bills of exception taken during the progress of 
the trial, have a direct reference to this plea. They are wor- 
thy of attentive consideration, as they only tend to give this 
court a glimpse at the mystery which envelopes this transac- 
tion. Among other things it appears, that the defendants 
offered in evidence a correspondence between the president 
of the office and the plaintiff, together with a fragment of a 
letter from one Guigues to the plaintiff, previously to the fire, 
in order to prove that the plaintiff had not the goods mention- 
ed in the policy, when the loss occurred, and that the loss 
was fraudulent. The letters are before us, annexed to the 
bill of exceptions. They were rejected on the ground that 
they were inadmissible, under the allegations in the defend- 
ants’ answer. 

It appears from this correspondence, that about ten days 
before the fire, the defendants requested the assured to come 
forward and cancel the policy, and take back the premium. 
He answers that he would do so if he did not know the 
motive which dictated that demand; but he begins by a 
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peremptory refusal, and then says, that the determination of pap 
the company was suggested by one Guigues, who had made 49, 1838. 
against him the denunciation, he had threatened ; thatthe snruenor 


writer had made to him, verbally, a proposition, to set 


v8. 
LA. STATE 


fire to his house for five hundred dollars, and on his refu- MARINE AND 
sal, had had the folly to repeat the proposition in writing, - 
will appear by a fragment of his letter, which the plaintiff’s 
momentary indignation had prompted him to tear up. He 
adds, that he did not communicate it immediately to the 


company, because he considered it the emanation of a dis- 
eased brain, which his own refusal would suffice to restrain. 

This curious fragment inclosed in the plaintiff ’s letter and 
dated two days previously, contains no proposition to set fire 
to the house for five hundred dollars, but a peremptory de- 
mand for the payment of that sum before twelve o’clock, or a 
written answer before one, for the security of both, (pour 
votre suraté et la mienna,) and he adds, “since you are 
determined to act according to your own notions, I have 
decided to follow mine, and to risk myself in denouncing 
you if you do not accede to my demand.” . . 

We make no comments on these extraordinary productions. 
They are before us only for the purpose of deciding whether 
they were properly excluded from the knowledge of the 
jury, which was empanelled to try the cause between the 
parties. . 

We are of opinion that the court erred. There is a denial 
of any loss by misfortune, as contemplated by the policy, and 
substantially an allegation of fraud, sufficient, we think, to 
authorize a rigid scrutiny into. all the circumstances of the 
case. 

As the verdict must be set aside, it is unnecessary to 
examine the other bills of exception, or to inquire how far 
the proofs offered show a compliance with the eighth article 
of the policy. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided and reversed, that 
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the verdict be set aside, and the case remanded for a new 
trial, with instructions to the judge not to refuse to receive 
in evidence, the correspondence mentioned in the bill of 
exceptions, and that the plaintiff pay the costs of this 
appeal. 





STINSON ET AL. US. SCHOONER PENNSYLVANIA. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 

Freighters or shippers of goods have a privilege on the vessel, for the 
amount of damages occasioned by the failure in delivering the goods, 
through the fault of the captain. 

Where the master and owner of a vessel lands goods at an intermediate 
port <nd ships them to the place of destination on board another vessel, 
without the consent of the shipper, and they are lost, he is liable for the 


loss, 


This is an hypothecary action against the schooner Penn- 
sylvania, instituted by the plaintiffs as the payees and 
holders of two bills of exchange, amounting to one thousand 
six hundred and twenty-eight dollars each, which were 
drawn by J. A. Delarue, the captain and owner of the 
schooner Pennsylvania, and their payment secured by a 
mortgage, or hypothecation of said vessel. 

The plaintiffs applied for an order of seizure and sale 
against the schooner, and prayed that she be sold at public 
sale, to satisfy and pay their said demand. 

The mate and crew of the vessel put in a joint. opposition 
to the plaintiffs’ claims, and set forth their several demands 
for wages and money due te them by her, which they claim 
by privilege. Several other claimants, and among them J. 
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M. De Bolli, put in their claims for advances and other Eastean Disr. 


demands. De Bolli claims six hundred and thirty dollars 


for a shipment of goods to Brazoria, in Texas, on board said srixson sr at. 


schooner, and which were ‘lost before they reached their 
destined port. There was judgment dismissing his claim, 
and he appealed. 

The facts of the case, so far as they apply to this claim, 
and which was the only one contested before this court, are 
fully stated in the opinion which follows. 


Elmore and King, for the appellant, insisted on the follow- 
ing points : 

1. In cases in which the master of a vessel unites in his 
person, the additional capacity of consignee of goods shipped, 
the liability of the vessel for those goods, in the event of their 
being lost in consequence of improper acts of the master, will 
depend upon the capacity in which the master performed 
those acts. 2 Livermore on Agency, p. 213, 217, 218 and 
222. 

2. During the voyage, the master could not lay aside his 
capacity as master of the vessel. Kendrick vs. Delafield, 2 
Caine’s Reports, p. 72. 

3. The vessel is liable, if the acts of the master by which 
the goods were lost, were done for her benefit, and not on 
account of the goods. 2 Livermore on Agency, p. 215. 

4. The acts of the master, in consequence of which the 
goods were lost in the present case, were done for the sole 
benefit of the vessel, and she is liable. See testimony of J. 
A. Delarue in the statement of facts. 


Harrison, contra. 


Carleton, J., delivered the opinion of the court. 


This action is founded on an hypothecation upon the 
schooner Pennsylvania, executed in”favor of the plaintiff, to 
secure the payment of two bills of exchange, the first of 
which not having been paid at maturity, an order of seizure 
and sale was, therefore, obtained against the schooner. 
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Various claims were filed against the proceeds of sale 
while in the hands of the sheriff, among which was that of 
J. M. De Bolli, for six hundred and thirty dollars, the value 
of merchandize which, he alleges, was shipped on board of 
the schooner, and never delivered. There was judgment 
against him and he appealed. 

At the trial in the court below, De Bolli exhibited, in 
support of his pretension, the following contract, and bill of 
lading : 

“J, the undersigned, captain and owner of the schooner 
Pennsylvania, at the port of New-Orleans, do hereby certify, 
that I have received on board of my schooner, of Mr. J. M. 
De Bolli, as per bill of lading, fifty-three boxes, one cask 
and two bales of merchandize, consigned to me on the 
following conditions : 

“© Ist. I will endeavor to sell said goods at the port of 
Brazoria, or other places in Texas. 

“© 2d. To return with the vessel all such goods as I could 
not sell there. 

“3d. To bring with me the proceeds of such goods as are 
sold. 

* 4th. To charge no freight or commission on the sales, 
or on the goods which J may be obliged to return. 

5th. The whole of the goods, as per invoice, belonging to 
said J. M. De Bolli, my only interest thereof, will be one half 
profits, derived from the sale, by reason of which I shall 
make no charge, as stated in the item No. 4.” 

The bill of lading is as follows : 

‘Shipped in good order and well conditioned, by J. M. 
De Bolli, in the schooner called the Pennsylvania, whereof 
J. A. Delarue is master, now lying in the port of New- 
Orleans, and bound for Brazoria, in Texas ; that is to say, 
fifty-three boxes, one cask, two bundles merchandize, being 
marked and numbered as in the margin, to be delivered in 
the like order and condition, at the aforesaid port of Brazoria, 
Texas, (the dangers of the sea only excepted,) unto J. A. 
Delarue, to be returned by the same vessel the unsold, as 
well as proceeds of the sold, he or they paying freight for 
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the same, as per agreement, on his returning to this place, 
with primage and average accustomed, in witness thereof the 


master of the vessel hath affirmed to three bills of lading, s:xson er at. 


all of this tenor and date, one of which being accomplished, 
the others to stand void.” (Signed,) “J. A. DELARUE.” 

The facts of the case, which are mostly drawn from 
Delarue himself, show, that when the vessel reached Velasco, 
at the mouth of the Brazos, he was tempted by the offer of a 
cargo and passengers, to return immediately to New-Orleans, 
and that he transhipped the goods for Brazoria, their place of 
destination, in a steam-boat which was sunk on the way, 
and most of the goods lost. 

The counsel for the claimant, De Bolli, relies on article 
3204-11, of the Louisiana Code, which “ gives a privilege 
for the amount of damages due to freighters, for the fai- 
lure in delivering goods through the fault of the captain or 
crew.” 

In ordinary cases of shipment, when the goods were not 
delivered through the misconduct of the owners of the vessel 
or their agent, the application of this law would be unat- 
tended with difficulty ; but in the case before us, Delarue 
was the commander and owner of the vessel, and by his 
contract with the shipper, became supercargo, and participa- 
tor or partner in the profits on the sale of the merchandize, 
which he undertook to transport free of charge. 

It is insisted, by the counsel of plaintiff, that the captain 
acted as the agent of the shipper, in forwarding the goods in 
a steam-boat to Brazoria, for a market, while the counsel for 
De Bolli, contends, that he acted as master of the vessel and 
for the benefit of the owner, in procuring thereby, an 
immediate return cargo for New-Orleans. 

But we are relieved from all doubt upon the subject, by 
the declaration of Delarue himself, who stated, when asked 
why he landed the goods at. Velasco, that he thought it was 
for the interest of the vessel to land there, and that he had 
no other object in view. 

The act, therefore, proceeded from him as master and 
owner of the vessel, and not. as supercargo; this being the 
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case, within the law cited from Livermore’s Treatise on 
Agency, vol. 2. page 213, 14, 15 and 17, where it is said, 
“that if the act of the supercargo and master, be properly 
referable to his character as master, and respect his duty 
under the owners of the vessel, it is an act for which they 
are responsible.” And the law cited by the claimant’s 
counsel, from the Louisiana Code, extends this responsibility 
still further, and gives’ the shipper a privilege upon the 
proceeds of the sale of the vessel itself. 

We think, therefore, that the decree of the Parish Court, 
is erroneous, and that the claim of De Bolli, should be pre- 
ferred to that of the plaintiffs. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court, so far as it respects the claim 
of De Bolli, be avoided and reversed ; that he be paid the 
sum of six hundred and thirty dollars, out of the proceeds of 
the sale of the schooner Pennsylvania, in preference to the 
claim of the plaintiff; that the judgment be affirmed in all 
other respects ; and it is further ordered that the plaintiff 
and appellee pay the costs of this appeal. 


REGNIER US. LOUISIANA STATE MARINE AND FIRE INSURANCE 
COMPANY. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where the claim for indemnity against loss by fire, is resisted by a charge 
of an attempt by the claimant to defraud the underwriters, in setting fire 
to his own store, and claiming losses on goods which never happened, 
such fraudulent intent must be sho..n ; but it may be shown by presump- 


tions as well as by direct evidence, and when once established, no reco- 


very can be had. 
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So, where the statement of losses sworn to by the claimant, is disproved by Easreny Dist. 


witnesses, he is precluded on that ground from recovering against the 

underwriters. 

Presumptions and circumstantial evidence in a case, may be insufiicient to 
convict in acriminal prosecution for arson, and yet sufficiently strong to 
prevent a recovery on a policy of insurance, when the claimant is charged 
with attempting to defraud the uhderwriters, 

This is an action on a policy of insurance. The plead- 
ings and facts of this case are so fully stated in the opinion 
and judgment pronounced by the parish judge, that his 
statement is given as a full report of the case. 

“The plaintiff claims from the defendants, a sum of two 
thousand three hundred and seventy-nine dollars, which he 
alleges to be the value of goods, merchandize, counters, glass 
cases and shop fixtures, destroyed by fire, and which formed 
a part of certain property insured against fire by the defend- 
ants. 2d. A sum of one hundred dollars, occasioned by the 
refusal of the defendants to settle for the loss. 

“The defendants by their answer, deny the goods injured 
or destroyed by the fire, were of the value or amount, as 
stated by the plaintiff, and they aver that the fire was occa- 
sioned by the fraud or gross negligence of the plaintiff. 

“T will first examine the second ground of defence set up 
by the defendants, for if supported, there is at once an end to 
the controversy, and the plaintiff cannot recover. 

“Was the fire occasioned by the fraud or gross negligence 
of the plaintiff ? 

“ The legal principle, that fraud is not to be presumed, is 
applicable to cases of this kind. It is, therefore, incum- 
bent on the insurer, who charges fraud against the insur- 
ed, to prove the charge, (Boudousquie, Trailé de [Assurance 
contre Vincendie, page 351, No. 363,) and in a claim against 
an insurer for loss by fire, where the defence was, that the 
insured had himself set fire to the premises insured, it was 
decided, that the facts were to be as fully and completely 
proved, as on an indictment for arson. Philips on Insurance, 
vol. II. p. 503. In order to decide on this means of defence, 
it is proper that I should place myself in the situation in 
43 VOL. XII. 
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which I would be, were I sworn as a juror, to try the plain- 
tiff on a charge of arson; if from the evidence I could bring 
against him a verdict of guilty, the plea of the defendants is 
made out. If, on the contrary, I was in conscience bound to 
bring in a verdict of not guilty, the defendants must fail in 
their plea. 

“A careful examination of thé evidence, leaves no doubt in 
my mind, that on the evening of the 22d of February, 1836, 
the store of the plaintiff, insured by the defendants, was in- 
tentionally set on fire: a heap of rags collected together, 
several remnants of matches, and many other circumstan- 
ces, establish the fact most conclusively. But was it set 
on fire by the plaintiff? The evidence in the case con- 
vinces me of the utter impossibility that it should be so. 
The fire broke out, or rather the smoke, which indicated 
the existence of the fire, was perceived for the first time 
by the inhabitants of the lodgings, above the plaintiff’s 
store, between the hours of nine and ten o’clock in the even- 
ing. It is in proof, that the plaintiff left his store at five 
o'clock the same evening, and remained in company witha 
witness, (Jean Barrére,) with whom he went to St. Charles 
Theatre, until between eleven and twelve o’clock, without 
the witness losing sight of him for an instant, and that it 
was on their return from the theatre, that they found the 
plaintiff’s store occupied by a man of the city guard, who 
had been placed there after the fire had been extinguished. 

“ Now, if the rags had been collected, the matches lighted, 
in short, the fire, four hours or four hours and a half would 
have elapsed before any smoke issued from the store, which, 
from the nature of the combustibles found in the spot, and 
especially, the brimstone matches, I consider as impos- 
sible. 

“‘T must infer, or suppose, that the fire was set after the 
plaintiff had left his store to join Barrére, and go to the the- 
atre with him ; I incline the more to this supposition, as it 
assists me in explaining other circumstances of the case, 
which I will notice hereafter, and which otherwise, I should 
not know how to account for. Was the plaintiff indicted as 
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principal for arson, as having set fire to the store in ques- Eastern Disr, 


tion, and was I sworn on the jury to try him, I should cer- 
tainly not find him guilty; for the same reason, in the 
present case, I cannot say that he set fire to his store. There 
is nothing in the evidence, that can induce a belief that it 
was set by another at his command or request, or with his 
participation. I must, therefore, consider the defence on the 
score of fraud or gross negligence, as not made out. 

“Having disposed of this first point, I will next inquire 
into the other. 

“Were the goods injured or destroyed by the fire, of the 
value or amount stated by the plaintiff ? 

“The testimony of several unimpeached witnesses, esta- 
blishes clearly, in my opinion, that previous to the fire, to 
wit: on the very day, and even a few minutes before five 
o’clock, P. M., when the plaintiff left his store to go to the 
theatre, there was in said store an amount of goods or articles, 
if not greater, at least equal to the amount claimed from the 
defendants, as having been lost or injured by fire. But it is 
equally evident from the testimony of witnesses, whose vera- 
city cannot be doubted, that at the time the fire was per- 
ceived, and the store was entered, the quantity of goods or 
atticles found there, was of an amount far below the one 
claimed by the plaintiff; a contradiction, so manifest, I can 
account for only in one way, and this conclusion, I have 
arrived at, after a very careful examination of all the circum- 
stances of the case. ' 

“ The real state of things must be as follows: when the 
plaintiff left his store, at five o’clock in the afternoon, he left 
in it the goods and articles; subsequently, in the course of the 
evening, some evil designed person or persons, most probably 
entered the store, either by means of false keys, or in some 
other manner hitherto unexplained, carried away a great part 
of the goods, and with a view to conceal the theft, prepared 
the combustible matter, laid the matches, set fire to them, 
and went away, and the fire broke out afterwards. I can 
in no other manner reconcile the opposite and contradic- 
fory circumstances presented in this case. 
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“ I have deemed it my duty to be thus particular in 
stating my ideas on this subject, from the consideration, that 
if on one side the interest of the defendants are at stake, 
on the other, the character of the plaintiff might be un- 
justly blasted, and I rejoice at finding what I consider a 
satisfactory explanation, which afforded relief to both. 

“After having taken this view of the case, it remains 
for me to settle, what I consider the plaintiff actually entitled 
to claim from the defendants. 

“The insurance was against the fire. The defendants 
are, therefore, only liable for the losses and injury occasioned 
by the fire ; what may have been stolen before the fire, they 
are not responsible for, and from what I have before sta- 
ted, I am clearly of opinion, that the plaintiff cannot 
recover from the defendants the amount of all the goods 
which were in his store when he left it, but only the 
amount of such goods, and articles as remained in the 
store at the time of the fire, and which were injured or 
destroyed by it. 

“The witnesses, who have given their opinion as to the 
value of the articles, found in the store at the time they 
entered it to extinguish the fire, vary in their appraise- 
ment, and the one whose valuation appears to be the high- 
est, (John Slidell, Esq.,) says, that he is certain, it was 
nothing like five hundred dollars. On the other hand, 
among the articles found, were the counters, glass cases, 
fixtures, etc. of the shop, which, in the policy of insurance, 
form a special item of two hundred and seventy dollars, and 
the remnants of which, after the fire, were valued at fifteen 
dollars ; thus showing, in this item alone, a loss of two hun- 
dred and fifty-five dollars, to which sum is to be added, the 
diminution in the value of the guods still existing, and inven- 
toried after the fire, taking as a standard the prices charged 
in the bills on file, (furnished by the merchants from whom 
the goods were purchased, ) amounting at least to three hun- 
dred and forty-five dollars ; so that, this court is fully war- 
ranted in assessing the damages suffered by the plaintiff, in 
consequence of the fire, to a sum of six hundred dollars.” 
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Judgment was given for the plaintiff, from which the Easreny Dist. 


defendants appealed. 
Marsoudet, for the plaintiff. 


Conrad, for the underwriters and appellants. 


Bullard, J., delivered the opinion of the court. 


The defendants resist the claim on the part of the plaintiff, 
to be indemnified for a loss sustained by fire, on the allega- 
tion, that the trifling loss really sustained, was fraudulent, 
and occasioned by the fraud or gross negligence of the 
assured. 

The insurance was upon cloths, ready made clothing, 
and a tailor’s stock in trade, etc., to the amount of about 
four thousand four hundred dollars, and the plaintiff sues for 
two thousand three hundred and seventy-nine dollars and 
thirty-four and a half cents, the amount of the loss alleged 
to have been sustained by him. 

It is admitted on all hands, that the store in which the 
plaintiff usually kept his stock, situated in Royal-street, was 
intentionally set on fire by somebody. It appears that the 
fire had been kindled in the inside, under the counter, by 
means of certain combustible materials, such as charcoal and 
brimstone matches. A smoke being discovered about ten or 
eleven in the evening, Mr. Boyer who had the key of a back 
door, succeeded in penetrating the store, while a crowd 
alarmed by a cry of fire, forced open the front door, and the 
fire was soon extinguished. The loss was trifling, and those 
who first entered, agree in stating, that the store was almost 
literally empty. The plaintiff who kept the key of the front 
door, was at the American Theatre in St. Charles-street, in 
company with his friend and former partner, for the first 
time, although neither of them understood English. It is 
true, it is not shown what the play was, but the proof of an 
alibi at the time the fire was discovered and for some time 
before, is undisputed. As soon as the play was over they 
proceeded to the front door of the store, in order to enter, and 
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Easrenn Dist, We Must suppose that the lessee had about him the key. 
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They found the door guarded by a city watchman, who 
refused them admission. 

The parish judge in giving judgment against the defend- 
ants, for the amount of articles thus destroyed or damaged, 
assumed as the basis of his reasoning, the principle settled 
in a case quoted by Phillips in his treatise on insurance, (vol. 
2, p. 503,) that in a claim against an insurer for loss by 
fire, when the defence was,. that the assured had himself 
set fire to the premises insured, the facts are to be as fully 
and completely proved as on an indictment for arson ; and 
the judge concludes, that as the evidence adduced in this 
case, would not satisfy him if he were sitting as a juror, 
that the plaintiff was guilty, he is entitled to recover the 
amount of the loss really sustained. 

We are not disposed to question the correctness of the 
general principle settled in that case. But in that case the 
property insured, was destroyed by a peril insured against, 
and the allegation was, that the assured himself had set fire 


claim for indem- to the premises, and was not, therefore, entitled to indemnity 


nity against loss 
by fire, is resist- 


of an attempt by 
the claimant to 
defraud the un- 


for a loss really sustained. In this case, now before us, the 
se plaintiff is charged with fraud. or gross negligence, and the 
loss to the extent alleged by him, is denied. A very large 
part of the property covered by the policy, had evidently 


setting firetohis heen removed clandestinely from the premises. When the 
claiming losses owner has really lost the whole property for which he seeks 


on goods which 
never happened, 
such fraudulent 
intent must be 


indemnity, the presumption that he intentionally destroyed 
it, is much weaker than in a case where only a very insigni- 


shown; but it ficant amount is destroyed, and the assured persists in suing 
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for a total loss ; and is repelled by a charge, not of arson but 
of an attempt to defraud the underwriters, or of gross negli- 


whenoneeestab- gence ; which fraudulent intent must be shown, but it may 


lished no reco- 


very ean be had, be shown by presumptions as well as by direct evidence, and 
































when once established, nothing can be recovered. Ex turpé 
caus@ non oritur actio. To sanction a different doctrine, 
would, in our opinion, be to encourage incendiaries by 
securing to them in any event, the costs of their abortive 
experiments at the expense of underwriters. 
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But what are the facts of the case which tend to prove Eastern Dist. 
that the plaintiff intended to defraud the underwriters, and _ Je 1858. 


that the fire was set by him, or at least with his knowledge 
and connivance ? 

In the first place it is clearly shown, that the stock of 
goods had been removed, and nothing shows that they could 
have been taken away without the knowledge of the plain- 
tiff. If they had been stolen, it is probable some traces of 
violence would have been discovered. And what motives 
could thieves have had to set fire to a small remnant of the 
goods ? Why not take all? It is difficult to believe that a 
store in Royal-street, could be rifled at such a time and in 
such a manner, and then carefully shut up. In the next 
place we have the combustibles arranged under the coun- 
ter in such a way as to show that the incendiary was 
acquainted with the interior of the house, and had taken his 
time to prepare the whole plot. What other human being 
can be suspected to have had the slightest motive either of 
interest or revenge, to prompt him to so atrocious an attempt. 
If the design had been to injure the plaintiff, why not des- 
troy the whole stock while it was yet in the shop? Why 
select only a few miserable remnants? The plaintiff alone 
could have had any interest in the success of such an at- 
tempt, and his interest was direct ; it secured his recourse 
upon the defendants for the whole property insured. The 
force of the legal maxim cui prodest ille fecit, is established 
by the experience of all ages. 

But the absence of the plaintiff that evening, and the proof 
of an alibi, might tend, under ordinary circumstances, to 
weaken these presumptions. He was at the St. Charles 
Theatre for the first time in his life. If he had a fondness 
for scenic representations, he would naturally have visited 
the Orleans Theatre. There he would have found at least 
a language which he understood, and those dramatic writers 
more congenial to his national taste. Or if he had been 
struck by a sudden curiosity to witness the performance of 
an Engligh play, he would probably have taken with him 
some companion who understood the language, and who 
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could have made him acquainted at least with the plot and 
the principal incidents. At the Orleans Theatre, he would 
have been much nearer his own residence, in the event of an 
alarm of fire. The visit to the theatre that evenihg, was, 
apparently, a serious affair; the arrangement to go was 
made at one o’clock, P.M. and they left the shop at about five, 
and the chosen companion was the plaintiff’s late partner. 
If, on the other hand, it should be said, that they were 
attracted by a desire to inspect the new Theatre, to examine 
its arrangements and its adaptation to scenic representation, 
or the taste displayed in the costume of the players, it may 
be asked why the visit was postponed for three months after 
the edifice was opened to the public, and what necessity was 
there to set out five long acts and a farce, and to remain 
until nearly midnight. 

Although these presumptions might perhaps appear insuf- 
ficient in a criminal prosecution, if the plaintiff were on his 
trial for arson, yet the case presents itself under the policy in 
a very different light. The 8th article, which points out 
the preliminary proofs, which are required before any loss 
will be paid, contains the following additional condition, 
“also, if there appears any fraud or false swearing, the 
claimant shall forfeit his claim to restitution or payment by 
virtue of this policy.” There is a statement in the record of 
goods in the store at the time of the fire, sworn to by the 
plaintiff, showing a loss of goods to the amount of two thou- 
sand two hundred and sixty-six dollars and fifty cents. The 
witnesses who were the first to enter the store, when the fire 
was discovered, concur in disproving this statement, and on 
that ground alone the plaintiff would be precluded from 
recovering. It is fortunate for the honest part of the com- 
munity that guilt is often detected by its own clumsy con- 
trivances to conceal itself, and that suspicions sometimes 
ripen into conviction by the very efforts made to stifle them. 

This court is bound to pronounce clearly the grounds of 
its opinions, and the result of its convictions, &c. In this 


case, the plaintiff has not, in our opinion, shown himself 
entitled to recover any thing. 
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It is, therefore, ordered, adjudged and decreed, that the Easreun Disz, 
judgment of the Parish Court be annulled and reversed, and June, 1898. 


that ours be for the defendants, with costs in both courts. pice. naan 


vs. 
GRIFFITH’S 
HEIRS. 


FLOWER ET AL. US. GRIFFITH’S HEIRS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF WEST FELICIANA, THE JUDGE THEREOF PRESIDING. 
Before the plaintiff can obtain an attachment, he must make a declaration 
under oath, at the foot of his petition, stating the amount of the sum due 
to him. 
So, where the affidavit declared, that “ a sum exceeding two thousand dollars 
was due,” the sum due was deemed to be stated with sufficient certainty, 


to sustain the attachment for that amount. 


This is an action of account, in which the plaintiff, as 
attorney in fact of the heirs of Richard A. Prime, residing in 
England, sues for the sum of eight thousand dollars, which 
he alleges to be due said heirs, from the estate of Llewellyn 
C. Griffith, on account of an unsettled partnership which 
existed for some years between the said Prime and Griffith - 
previous to their death. f 

The plaintiff filed an amended petition, alleging that the 
heirs of Griffith resided in the state of Virginia, and that no 
person represented them in this state; that there was near 
about the sum of two thousand dollars, belonging to said 
estate, in the hands of the sheriff of West Feliciana. He 
therefore prayed that a writ of attachment issue, and that 
the sheriff be made a garnishee herein ; that a curator ad hoc 
and attorney be appointed to represent the absent heirs, and 
also that auditors be appointed to investigate the affairs of 
the partnership, and make report thereof, and that the 
defendants be required to abide by the same; and finally, 
that he have judgment. 
4A VOL. XII. 
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The plaintiff annexed his affidavit at the foot of his petition, 
in which he swears, “ that the heirs of Griffith are indebted to 
his principals, in a sum eaceeding two thousand dollars, arising 
from an unsettled account, etc.” 

The defendants excepted to the attachment, and averred, 
that this was a suit between commercial partners, or their 
heirs, and in such cases no other action or suit could be 
maintained, but for a settlement of accounts. They pray 
that the attachment be dismissed. 

The district judge sustained the exceptions, and from 
judgment rendered therein the plaintiff appealed. 


Flower, for the plaintiff, contended, that the law concerning 
attachments had been strictly complied with. The creditor 
here annexed his bond in favor of the defendant, for a sum 
exceeding by one-half the sum sworn to. Code of Practice, 
article 245. 

2. The amended petition states, that nearly the sum of 
two thousand dollars was in the hands of the sheriff, and 
which was all the property or effects belonging to the defend- 
ants, within the jurisdiction of the court. The plaintiff only 
claims a sum, supposed to be less than two thousand dollars, 
and his affidavit states, that more than this sum was due; 
the bond is given for three thousand dollars, which is suffi- 
cient to support the attachment for the amount of two 
thousand dollars. 


Johnson, contra. 


Carleton, J., delivered the opinion of the court. 


An attachment was obtained in this case, upon the 
following oath of the petitioner : 

“William Flower, of the city of New-Orleans, attorney in 
fact of Mary A. Prime and Cordelia A. Prime, both residing 
in England, being duly sworn, doth depose and say, that 
Cornelius Griffith and Sally Griffith, heirs of Llewellyn C. 
Griffith, residing in the state of Virginia, are indebted to the 
said Mary and Cordelia Prime, in @ sum exceeding two thou- 
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sand dollars, arising from an unsettled account between Eastern Disr. 
Richard A. Prime and Llewellyn C. Griffith, and for which _ 7, 1858. 


a suit has long been pending in the District Court, third rrowen er az. 
judicial district, of the state of Louisiana, and that the said — gairrra’s 


heirs of Llewellyn C. Griffith reside permanently out of the —- #1. 
state of Louisiana.” 
The defendant moved the court to dissolve the attachment 
on the ground that “the affidavit does not state expressly 
and positively the amount claimed, as the law requires.” 
The court sustained the exception, and the plaintiff 
appealed from the decree dissolving the attachment. Refee 0 


The sufficiency of the affidavit, is the only question which plaintiff can ob- 

, t ttach- 

the parties present for our consideration. sent, he a 

We think the court erred. By the Code of Practice, arti- ™#*¢, 2 declara- 

<i 2 : _ tion under oath, 

cle 243, the petitioner is required to make a ‘declaration at the fos ota 
ao e etition, stat 

under oath, at the foot of the petition, “ stating the amount of the caeue 

the sum due to him.” ee 

By declaring that a sum exceeding two thousand dollars so, where the 


was due, the affiant has specified with sufficient certainty, earn 
> 


that at least that sum was due. exceeding two 

: : . thousand dollars 

For this amount, therefore, the attachment might well lie; was due,” the 

and as it does not appear to have issued for a greater sum, Qo ned to “ne 

we think the court erred in dissolving it. stated with suffi- 

cient certainty, 

to sustain the at- 

It is, therefore, ordered, adjudged and decreed, that the ee 
judgment of the District Court be avoided and reversed ; 
that the attachment be reinstated, and this cause remanded 
for further proceedings according to law, the appellee paying 


the costs of appeal. 








348! 


Eastern Dist. 


KOHN ET AL. 
vs. 
N. 0. INS, CO, 


June, 1838. 


CASES IN THE SUPREME COURT 


KOHN ET AL. V8. NEW-ORLEANS INSURANCE COMPANY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


There is no breach of the warranty on the part of the insured, which says, 
“ that no loss in consequence of seizure or detention for, or on account of 
illicit trade, is to be paid,” where bullion was shipped from a port of 
Mexico, which is not shown to be prohibited by law, and the master of 
the vessel threw it overboard into shallow water, in a Mexican port, to 
avoid being lost in the wreck of the vessel. The underwriters are liable 
for the loss. 

It is not enough to prove that there exists a general law, prohibiting the 
exportation of bullion from Mexico, to exonerate the underwriters, who 
are supposed to be acquainted with the regulations of trade, and to have 
assumed all risks, except that of actual seizure or detention on account of 


illicit trade. 


This is an action on a policy of insurance. The plaintiffs 
made insurance the 18th December, 1835, at the office of 
the defendants, for whom it might concérn, at and from any 
port in the Gulf of Mexico, to New-Orleans, in an open 
policy, to the amount of fifty thousand dollars, on specie or 
bullion, shipped to their address. 

The plaintiffs show, that in January, 1836, Lelong, 
brothers, shipped for their own account at Tuspan, a port in 
the Gulf of Mexico, on board of the good schooner Atalanta, 
bound to New-Orleans, and consigned to the petitioners a 
quantity of silver bullion, valued at fourteen thousand nine 
hundred and ninety-two dollars. That soon after signing 
bills of lading, the schooner sailed from Tuspan for New- 
Orleans ; but, in consequence of injury sustained in crossing 
the bar and subsequent stress of weather, she was soon after 
compelled to put into the port of Tampico, where she was 
wrecked and totally lost. 

They further show, that the bullion was lost by the peril 
covered in the policy of insurance, and that they have made 
the proper preliminary proof of their Jess, and after refusal of 
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the company to pay, did make an abandonment to the Easrerw Dist. 


defendants, of all right, title or claim, to the said bullion, 
and have since repeatedly and amicably demanded payment, 
which has been refused. They pray judgment for the sum 
of nine thousand four hundred and ninety-six dollars, with 
interest. 

The defendants pleaded a general denial, and aver, that 
the loss, if any has occurred, has been the result of illicit 
and contraband trading. 

Upon these pleadings and issues the cause was tried before 
the court and a jury. 

There was a mass of testimony taken and offered, to prove 
that the exportation of bullion from Mexico, was prohibited 
by the general laws of that country, and that, consequently, 
the trade in it was illicit, and that it was thrown overboard 
to avoid seizure. 

It appeared from the evidence that the bullion was put on 
board the schooner several days before she sailed, and was 
ultimately lost (or part of it,) when the vessel was wrecked 
at Tampico. 

The counsel for the plaintiffs prayed the district judge to 
charge the jury “that if they believed that the schooner 
Atalanta sailed from Tuspan in good order, and in conse- 
quence of injuries afterwards sustained by the perils of the 
sea, she was obliged to put into Tampico, and was wrecked ; 
and that although the bullion insured, may have been 
thrown overboard with the intention of saving it from sei- 
zure, by the authorities of Tampico, the perils of the seas 
must be considered as the cause of the loss and not the illicit 
shipment of bullion, supposing it to be, to have been illicitly 
shipped.” ‘The court refused so to instruct the jury, but left 
it to the jury to say under the supposition aforesaid, which 
would, under the circumstances, have been the cause of the 
loss. 

The court, on motion of the plaintiffs’ counsel, further 
instructed the jury, “ that in order to make out the defence, 
there sheuld not only have been illicit and contraband trad- 


ine, but there must have been also ‘a seizure and deten- 
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Eastery Dist. tion,’ the loss occasioned by such seizure being insufficient.” 
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To this charge the defendant’s counsel took a bill of 
exceptions. 

The jury returned a verdict for the plaintiffs, for four 
thousand seven hundred and eighty-four dollars, and from 
judgment rendered thereon, after an unsuccessful attempt to 
obtain a new trial, the defendants appealed. 


J. Slidell, for the plaintiffs. 

1. There is no evidence whatever of illicit trading ; the 
uncontradicted testimony of three respectable witnesses, 
show that the bullion was shipped openly in the usual course 
of trade, accompanied by a permit, which was handed to the 
custom-house officer on board of the schooner Atalanta, at 
Tuspan. 

2. The immediate and proximate cause of the loss, was 
the perils of the seas, the striking on the bar at Tuspan, the 
gale encountered afterwards, and the subsequent stranding 
and total loss of the vessel at Tampico. Even if a seizure 
and condemnation had taken place subsequently, the under- 
writers would have been liable, as the stranding of the vessel 
was the proximate cause of the loss. 2 Bingham, 205. 
Hughes on Insurance, chap. 9, p. p. 103, 214. 

3. If the shipment of bullion was illegal, the underwriters 
are still liable, if they have not protected themselves by 
special clauses, inasmuch as they are presumed to be cogni- 
zant of foreign revenue laws. Philips on Insurance, p. 157, 
cap. 10, p. p. 276, 288, cap. 13. Hughes on Insurance, p. 61. 

4, The defendants being liable under the general princi- 
ples of law regulating marine insurance, the exception in the 
policy derogating from the common law of indemnity, must 
be construed strictly ; they are only absolved by the terms of 
their policy, from loss or damage which may arise in conse- 
quence of a seizure or detention, for or on account of any illicit 
or prohibited trade. No seizure or detention occurred. 
Phillips on Insurance, 294, 297, 298. Marshall, 346. 3 
Sergeant and Ravle, 82. 
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Strawbridge, for the defendant. 


Bullard, J., delivered the opinion of the court. 

The only question which this case presents, is whether 
there has been any breach of warranty on the part of the 
assured. The warranty was “free from any charge, damage 
or loss, which may arise in consequence of a seizure or deten- 
tion, for er on account of any illicit or prohibited trade,” etc. 

There is certainly no evidence of any seizure or detention ; 
nor is the evidence satisfactory to us, that the shipment of 
the bullion at Tuspan, was in violation of any law of Mexico. 
It appears that the exportation of bullion is sometimes per- 
mitted; and in the present case, as the Atalanta left port 
ten days after receiving her cargo on board, we are to 
presume a regular clearance. It is not enough, in our 
opinion, to prove that there exists a general law, prohibiting 
such exportation. The underwriters, who are supposed to 
be acquainted with the regulations of the trade, assumed all 
risks, except that of actual seizure or detention on account of 
illicit or prohibited trade. 

It appears that the vessel sustained such damage by the 
dangers of the sea, on leaving Tuspan, that she was com- 
pelled to put into Tampico in distress, when she was totally 
lost. A part of the bullion was saved, and trans-shipped to 
Mobile, where it arrived in safety, while the balance, which 
forms the subject of the present controversy, was sunk in 
shallow water, with a view to its recovery afterwards. It 
has been contended that the loss ought to fall upon the 
shippers, and not upon the defendants, because, the throwing 
of the bullion overboard, was a voluntary sacrifice, to which 
they submitted, in order to avoid an imminent peril, against 
which they were not insured. The record does not furnish 
us with any satisfactory evidence of such danger of seizure, 
on account of being engaged in illicit trade, as would justify 
the application of that principle. On the contrary, it appears 
to us, that, after the vessel became disabled from pursuing 
her voyage, in consequence of the accident on leaving Tus- 
pan, it was the duty of the captain to labor for the safeguard 
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Kasrerx Disr. and recovery of the cargo in the interest of the underwriters, 
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at whose risk it was, under the policy. Nothing shows that 
the throwing overboard of the silver is imputable to the 
owners, much less that it was their fault ; it was not after- 
wards recovered. 

The charge of the judge, so far as we can understand it, 
from a very imperfect bill of exceptions in the record, appears 
to us correct, and we are not authorized by the evidence to 


disturb the verdict. 


It is, therefore, ordered, adjudged and decreed, that the 
District Court be affirmed, with costs. 











STATE vs. JUDGE BERMUDEZ. 
ON AN APPLICATION FOR A MANDAMUS. 


it isa sound principle of construction, never to consider laws as applying to 
cases which arose previous to their passage, unless the legislature 
declared such to be their intention. 

The legislature has no right, perhaps, to add to the obligations or responsi- 
bilities which flow from a contract at the time it is made, or to abridge 
any of the rights which it conferred. 

So, acquired rights and existing contracts cannot be affected by subsequent 
legislation ; but in relation to remedies, forms of proceeding and limita- 
tion of actions a different principle applies, and the legislature may 
modif; them. 

The monition law of 1834, is a remedial statute, intended to prevent the 
mass of litigation, growing out of alleged informalities and nullities of 
judicial sales, which gives to all purchasers at judicial sales, the right to 
invoke its provisions, and it applics as well to sales made before, as since 


its passage. 
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This is an applicationf or a mandamus, to the judge of Easrexy Disr. 
F 7 pte i 
probates for the parish and city of New-Orleans, requiring _~ 


him to take cognizance of a monition, taken out to confirm 
a sale, made by authority of the Probate Court, in 1833, 
previous to the passage of the monitionlaw. The judge 
refused to act in the case as the sale took place before the 
passage of the law. 

Conrad, of counsel, applied for the mandamus, on the 
following affidavit and petition, sworn to by Culbertson : 

«That on or about the 27th day of April, of the year 
1833, he purchased certain lots of ground, situated in fau- 
bourg Marigny, in this city, at a sale made thereof by the 
register of wills of the parish and city of New-Orleans, in 
virtue of an order rendered by the honorable the Court of 
Probates of said parish and city ; said lots forming a part of 
the succession of one John F. Conrad, deceased. 

“Your petitioner further shows, that on the — day of 
April, 1837, he applied to said Court of Probates, for moni- 
tions of said sale, under the law entitled ‘an act for the 
further assurance of titles to purchasers at judicial sales,’ 
approved 10th March, 1834; that said monitions were 
accordingly issued, and were duly advertised, according to 
the provisions of said statute ; that when said advertisements, 
and all the formalities required by said law, had been com- 
pleted, your petitioner did apply to the Court of Probates for 
an order or decree confirming and homologating said sale, and 
offered evidence to prove a compliance on the part of your 
petitioner, with all the formalities required by law, to entitle 
him to said decree of confirmation, no opposition having been 
made thereto by any person or persons whatsoever ; but that 
the honorable, the judge of said Court of Probates refused to 
admit or hear the said evidence, and to render a decree in 
the premises. 

“Wherefore your petitioner prays, that a mandamus may 
issue from the honorable court, commanding and ordering 
said judge of the Court of Probates not to reject said evidence, 
and not to refuse to render said decree confirming said sale, 

15 VOL. XI. 
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Fastenn Dist. in case your affiant should prove that he has fulfilled all the 
June, 1858. requisites of the law.” 
snes A rule was taken on the judge to show cause, and he 
arnecprz, 'ePlied, that it is a sound principle of construction, settled by 
the Supreme Court, never to consider laws as applying to 
cases which arise previous to their passage, unless the legis- 
lature declared such to be their intention. 1 Louisiana 
Reports, 137. 
The first section of the monition law of March, 1834, enacts, 
“that the purchaser of property at sheriff’s sales ; those 
made by the authority of the Court of Probates ; those 
made by syndics, etc., and finally, those of any kind which 
are made by the authority of justice, may protect themselves 
from eviction of the property so purchased, and by pursuing 
the rules hereinafter prescribed.” See Session Acts of 1834, 
page 125. 
The probate judge was of opinion, this law only applied 
to sales made after its passage. 





Conrad, for the application. 


Bullard, J., delivered the opinion of the court. 


To a rule taken upon the judge of probates far the parish 

of Orleans,, to show cause why a mandamus should not 

issue, commanding him to proceed and adjudicate upon a 

” a monition issued under the act of 1834, entitled “ An act for 

struetion, never the further assurance of titles to purchasers at judicial sales,” 
to consider laws , ‘ 2 ; 

as applying to the judge shows for cause, in the words of this court, in the 

eal to case of Donaldson vs. Winters, to wit: “it is a sound princi- 

oll Fo ple of construction never to consider laws as applying to cases 

lature declared Which arose previous to their passage, unless the legislature 

a their declared such to be their intention.” 1 Louisiana Reports, 137. 

From this answer, we infer, that the judge considered the 

act above referred to, as inapplicable to any case of judicial 

sale which took place before its passage. Such being his 

opinion, if he had dismissed the motion the party complain- 


ing might have had his remedy by appeal. But as such 
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appeal would have been necessarily exparte, the question may Easrex~ Dist. 


as properly be examined in the present form. _ June, 1838. 
The general principle, as quoted by the judge, is undoubt- gare 
edly asound one ; and in the case in which this court applied, ama 


it cannot be disputed; and particularly, as illustrated bya ‘The tegista- 
— : in turehasno right 

subsequent part of the same opinion. The question was, in Ti aps to eid 
that case, as to the liability of the party evicted to restore to the obliga- 
tions or respon- 


fruits: he had purchased under the regime of the old code, sinitities which 
j j i flow from a con- 
and the law had in the mean time been modified by the trast on Ge Si 
amendments of that code. The court says, “They (the it is made, or to 
; P ’ : abridge any of 
legislature) have no right, perhaps, to add to the obligations the rights which 
or responsibility, which flowed from the contract at the time 't conferred. 
the defendant made it, or abridge any of the rights which it 
conferred.” 


No axiom indeed, is more clear, than that acquired rights _ om angnieed 
ee rights, and exist- 
and existing compacts cannot be affected by subsequent in contact 


‘ 2 . ’ . . cannot be affect- 
legislation. But with regard to remedies, forms of proceed- ed by subsequent 
ings, and limitation of actions, the same principle does not legislation ; but 


, Ree . in relation to re- 
necessarily apply. Prescriptions may be shortened even in medies, forms 


. . . . . f } 
relation to actions, the right to which has already arisen, and ¢.4 ee 


we do not doubt that more speedy and summary modes of tions, a differ- 


: AS ° ent principle ap- 
proceeding may be constitutionally established. plies, and the 
The act of 1834, is aremedial statute. The evil intended a lig: 


to be remedied, was that mass of litigation growing out of 
alleged informalities and nullities of judicial sales, which 
kept purchasers in the best faith, in constant dread of being 
harrassed and disturbed, in proportion as the property 
acquired became more valuable, and the evidence of a strict 
compliance with the forms of law, more difficult to obtain. 
It gives to purchasers a right by public monitions, to provoke 
an inquiry into the regularity of proceedings, which led to 
the alienation in question, or accords him an action in the 
nature of a jactitation of title against all persons, whose 
rights have been affected by the sale, before the same court 
under whose authority it was made. The judgment to be 
pronounced, affects no rights, except such as grew out of 
irregularities and nullities in the original proceeding ; the 
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STATE 
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BERMUDEZ. 


The monition 
law of 1834, isa 
remedial statute, 
intended to pre- 
vent the mass of 
litigation grow- 
ing out of alle- 
ged = informali- 
ties and nullities 
of judicial sales, 
which gives to 
all purchasers 
at judicial sales 
the right to in- 
voke its provi- 
sions, and it ap- 
plies as well to 
sales made be- 
fore as since its 
passage. 
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purchaser acquires no new title, no new right, but only an 
exemption from future litigation on account of such informa- 
lities, after affording all parties interested an opportunity in 
a summary manner to contest the same matters which might 
afterwards become the subject of a suit; and the statute 
gives to the judgment of homologation to be pronounced on 
the monition, the form of the thing adjudged, only in rela- 
tion to such nullities and informalities. It is true, the act 
does not expressly extend to sales which had taken place 
before its passage, but it gives to all purchasers at judicial 
sales, a right to apply for a monition, (without distinction, ) 
and in giving it effect as a remedy in relation to a sale, 
which had already taken place, we do not think any funda- 
mental principle is violated, any more than applying a new 
law of prescription to existing causes of action. 

A fair opportunity is afforded to all persons interested to 
come forward, and make opposition; the monition stands 
in lieu of a citation, and a publication of the monition is a 
constructive notice. In our opinion, the remedy afforded by 
the statute, was intended to be co-extensive with the evil, 
and to afford the means of drying up, in a great measure, a 
fruitful source of litigation. 


It is, therefore, ordered, adjudged and decreed, that the 
rule be made absolute, and that the judge of the Court. of 
Probates proceed in the premises according to law. 
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CHASE, UNDER TUTOR, ETC. US. MATHEWS’S EXECUTORS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The testator, leaving a forced heir, cannot by the provisions of his will, 
dispense with the intervention of the Probate Court, and the forms of 
law, required in making the inventory of his estate. His power over 


the legitimate portion of the forced heir ceases at his death. 


This case arose in the Court of Probates, on the opposition 
of the under tutor of the minor Mathews, to the reception 
and homologation of the inventory of the deceased ancestor’s 
estate. 

The late George Mathews provided in his will, that the 
inventory and administration of his estate, should be taken 
and performed by his executors, without the intervention of 
the Probate Court, or the officers of the law. In obedience 
to his last request, thus made, the executors proceeded to 
take an inventory of the decendant’s estate, and by calling 
in two disinterested persons to be witnesses. The inventory 
was then presented to the judge of probates, accompanied by 
the petition of the executors, praying that it be received, 
recorded and homologated according to law. 

The under tutor of the minor, made opposition, on the 
ground, that the inventory was not taken according to law. 
The probate judge sustained the opposition and the executors 
appealed. 


Josephs and Rogers, for the under tutor and appellee. 


1. The decision of the Court of Probates ought to be 
affirmed, because the forms of law in relation to the settle- 
ment of successions, were not complied with, particularly 
those which relate to the protection of the rights of minors. 
Louisiana Code, 1637, 1650, 1659. 

2. The appellants are disqualified from acting in the capa* 
city of testamentary executors, their term of service having 


CHASE, UNDER 
TUTOR, ETC. 


vs. 
MATHEW 
EXR’s. 































357 


$’8 








358 CASES IN THE SUPREME COURT 


Eastsrn Dist. expired, without the rendition of their account as provided 
June, 1838. for by law. Louisiana Code, 1666, 1667. 


CHASE, UNDER 


TUTOR, BTC. Hoffman, for the executors and appellants. 
vs. ; 
MATHEWS’S I. The inventory was made in conformity with the express 
EXR’S. 


instructions of the will of the deceased, and ought to have 
been filed and homologated. 

2. The executors are bound to follow the instructions of 
the testator, unless when the law forbids. The principles 
applicable to public inventories, do not apply to a case where 
the will directs the formalities to be observed in making the 
inventory. 


Martin, J., delivered the opinion of the court. 


The executors are appellants from a judgment sustaining 
the opposition of the under tutor of the forced and minor heir, 
(the tutrix being one of the executors,) to the receiving and 
filing of the inventory of the estate. 

By the will, the executors are directed to make the inven- 
tory, without the intervention of the Court of Probates, or 
any officer of justice, by calling two persons, residing near 
the property to be inventoried. It does not appear to us, that 

The testator, the Court of Probates erred. The testator leaving a forced 
leaving a foreed heir, his power over the legitimate portion of the latter ceased 


heir, cannot by 


the provisions of at his death, and it became the duty of the tutrix or under 
his will, dispense j 

with the inter- tutor, to see that the protection of the law should be extend- 
Sechete yA ed to the property of the minor. The Louisiana Code 


and the forms of requires the testamentary executor, “if there be any minor, 
law required in 


making the in- interdicted or absent heirs, to cause an inventory of the pro- 
t f hi : ; . ; 
pn Bove perty of the succession to be made in the different parishes, 


er over the legi- in which the testator has left property, by the parish judge, 


timate portion of : . 

the foreed heir or by any notary public, duly authorized to that effect by the 
ceases at his . a ° 

death. judge.” Article, 1659. 

The executors could not be relieved from the obligation of 
complying with this provision of the law, by any direction of 
the testator in his will. The inventory ought, therefore, to 
have been made by the parish judge, or a notary public duly 


authorized by him. 
















































OF THE STATE OF LOUISIANA. 359 


It is, therefore, ordered, adjudged and decreed, that the Easrzex Disr. 
judgment of the Court of Probates be affirmed, with costs. fame, 1. 


HYDE ET AL, 
v3. 
PALMER ET AL. 








HYDE ET AL. U8. PALMER AND SOUTHMAYD. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The law does not require the lessors to demand payment of the rent on the 
very day it becomes due, in order to place the lessees in mord, so as to 


obtain a dissolution of the lease in case of non-payment. 


So, it is not necessary that demand of the rent should be made by, or in the 
name of all the members of a commercial firm, to whom the lease is 


given. It may be made by either one of the members. 


This is an action to recover arrearages of rent from the 
defendants, and to cancel and annul a lease made to them by 
the plaintiffs, for the non-payment of the rent. 

The plaintiffs, W. F. Hyde, E. B. Hyde and E. D. Hyde, 
trading under the commercial firm of W. F. & E. B. Hyde 
& Co., represented by W. F. & E. B. Hyde, allege, that 
they leased to the defendants a certain store and brick tene- 
ment in Chartres-street, New-Orleans, for four years, and 
renewable, (at the pleasure of the lessees,) at one thousand 
eight hundred dollars per annum, commencing on the first of 
November, 1831; the rent payable monthly, amounting to 
one hundred and fifty dollars per month. 

They further show, that the defendants have failed to pay 
the rent punctually as required by the terms of the lease, and 
that they are in arrears for the months of March, April, May 
and June, 1836, although demand of payment has been re- 
peatedly made. They pray that the lease be cancelled and 
annulled, and that they have judgment for the rent due and 
unpaid them. 
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The defendants admit the lease, but deny they had viola- 
ted its provisions ; that they had repeatedly, with the con- 
sent of the plaintiffs, paid them two months’ rent at a time, 
and that they legally tendered them the sum due before the 
institution of this suit, and they deny all the other allega- 
tions in the petition. 

Upon these pleadings and issues, the cause was tried. 

It was in evidence, that the defendants neglected to pay 
the rent for the months of March and April, 1836, according 
to the terms of the lease. On the 3d of May, the plaintiffs 
styling them W. F. & E. B. Hyde, addressed a written no- 
tice to the fendants, to quit the premises in fifteen days, in 
consequence of the non-payment of the rent and forfeiture of 
the lease. 

The parish judge decreed the forfeiture of the lease, and 
gave judgment for the rent due and to become due until the 
re-delivery of the premises. 

The defendants appealed. 


Lockett, for the plaintiffs. 

This suit is instituted to annul a lease made by the 
plaintiffs to the defendant, upon the ground that the defend- 
ants failed to pay the rent as it became due. The law is 
clear. See Louisiana Code, articles 2680 and 2682. 10 
Louisiana Reports, 19. 

The only question then, is one of fact: Was the rent paid 
as agreed upon by the parties ? The court below after hear- 
ing both parties, decided that the defendant had failed to pay 
the rent according to the lease, and therefore, decreed it to 
be null, and the plaintiffs now pray a confirmation of the 
judgment of the lower court. 


Maybin and, Wharton, for the defendants, contended, that 
there was not sufficient cause in this case to authorize the 
annulment of the lease. If the lessee fails to fulfil his en- 
gagements, the court may dissolve the lease; but it is 
merely discretionary, and there ought to be good grounds ; 
for leases are to be dissolved “ in the manner expressed con- 
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cerning contracts in general,” except no delay is to be given. Easreny Dist. 
Louisiana Code, articles 2700, 2698, 2699. ' June, 1828. 


2. In this case, there can be no more than a passive or = uyve erat. 

negative breach of the contract of lease. The debtor must pire er at. 
be put in default, and in each case a default is necessary. 
Here there was no putting in default, for the notice to the 
defendants was to quit the premises, on the ground that the 
lease was broken and forfeited. Louisiana Code, 1905, 1925. 
3 Louisiana Reports, 331 

3. There was no legal demand. The rent is payable on 
the premises, when not otherwise stipulated, and demand of 
payment should be made there when the rent becomes due, 








according to the terms stipulated in the lease. Louisiana 
Code, article 2152. 

4, The lease was made with W. F. & E. D. Hyde & Co. 
The receipt offered, as well as the notice to quit, were signed 
by W. F. & E. D. Hyde solely. The plaintiffs state in their 
petition, that W. F. & E. D. Hyde, were authorized to 
conduct the business, and they admit the discrepancy, but 
have offered nothing to remove it or prove their allegation. 

5. The evidence shows, that the parties were neighbors 
and had mutual dealings. The defendants were not in the 
habit of paying regularly, and no complaints were made of 
it; and at times they were mutually indebted to each other. 

This all shows that there is no good ground or cause for 
dissolving the lease. 


Martin, J., delivered the opinion of the court. 


The defendants, the plaintiffs’ lessees, are appellants from 

a judgment, decreeing the dissolution of a lease for the non- 

payment of the rent. Louisiana Code, article 2682. Chase 

vs. Turner, 10 Louisiana Reports, 17. ‘ 

: _ : ; The law does 
The appellants do not deny the plaintiffs right to dissdlve _ require the 
= essors to de- 
the lease for the non-payment of the reni, neither do they mand payment 
, pet Sa eae ital , , of the rent on 
contend that it was paid; but they urge, that the deman the very day it 
of payment was not made on the day on which the rent —— ~ in 
+ order to piace 
became due, but on the next day thereafter. the lessees in 


46 VOL. XII. 
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Easterx Dist. They further urge, that the receipt offered them for the 
June, 1858. rent and the notice to quit, were signed by W. F. & E. D. 
yicrrs er at. Hyde, while the lease was made with W. F. & E. D. Hyde 
™ & Co. 
OCEAN INS. CO, : , 
mora, 80 a8 to It does not appear to us, that the parish judge erred. 
obtain a dissolu- Neither the lease nor the law required the lessors to demand 


tion of the lease . 
in case of non- the rent on the very day it became due. If the lessees 


t. : ances 
<a ts not HOUght the receipt offered to them was insufficient, they 
necessary that might have required an amendment of it, on payment of the 


d d of th : 
ie deh he Cnet. They admit that the rent was demanded ; and there 


oe pe > is no necessity for all the members of the firm attending to 
the members of make the demand. It may be made by either of them, when, 
a commercial ‘ ‘ , 

firm to whom &s in the present case, the firm is a commercial one. 

the lease is gi- 

ven. It may be . : 

made by either [t is, therefore, ordered, adjudged and decreed, that the 


one of the mem- . : ‘ 
bers. judgment of the Parish Court be affirmed, with costs. 











VIGERS ET AL. US. THE OCEAN INSURANCE COMPANY. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A vessel which proceeds on her voyage, and is prevented from entering 
her port of destination by a blockading squadron, which requires her to 
put back to the port of departure, sustains a loss by a peril insured 
against, under the clause in the policy, insuring against “ the arrests, 
restraints and detainments of kings, etc.” for which the insurers are liable. 

Where the vis major, or blockading force, applies so directly and effectually 
as to break up the voyage, it is a restraint within the terms of the policy, 


although not attended by any actual seizure or arrest. 


So, where insurance was upon merchandize, in a schooner bound from 


New-Orleans to Tampico, against the usual sea risks, and against “ ar- 
rests, restraints and detainments of all kings, princes or people, of what- 


ever nation, etc. ;” and on her arrival off the bar of Tampico, she was 
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boarded and ordered away by the officers of the French blockading fasvynw Dist. 


squadron, and compelled to return : Held, that the insurers were liable, 
and that the insured had the right to abandon and recover, as for a 


technical, total loss. 


This is an action on a policy of insurance. The plaintiffs 
allege that on the 5th of April, 1838, they made insurance 
at the office of the defendants, in the city of New-Orleans, 
on merchandize, valued at eleven thousand three hundred 
and sixty dollars, on board the schooner Sarah Ann, from 
New-Orleans to Tampico, in the republic of Mexico ; that 
said vessel arrived off Tampico, and was prevented entering 
the port by a blockading squadron of the French govern- 
ment, which prevented and still prevents the entrance of all 
vessels into that or other ports of Mexico ; that by reason 
thereof the voyage was broken up and terminated, and on 
the return of the vessel with her cargo to the port of depar- 
ture, after due proof made of the facts aforesaid, the peti- 
tioners abandoned their interest in the said merchandize, to 
the insurers, who have refused to accept the abandonment 
thereof. They pray judgment for the said sum of eleven 
thousand three hundred and sixty dollars, with damages, 
interest and costs. 

The defendants pleaded a general denial, and averred, 
that even admitting the allegations to be true, the plaintiffs 
have no cause of action. 

On these pleadings and issues the case was tried. 

The clause in the policy on which the case turns, is as 
follows: ‘'Touching the adventures and perils which the 
Ocean Insurance Company of New-Orleans is contented to 
bear and take upon itself in this voyage, they are of the 
rivers, seas, men of war, fires, enemies, pirates, rovers, 
thieves, jettisons, letters of marque and counter-marque, sur- 
prisals, takings at sea, arrests, restraints and detainments of 
all kings, princes or people, of what nation, condition or 
quality soever, barratry of the master and mariners, and all 
other perils, losses and misfortunes that have or shall come 
to the hurt, detriment or damage of the said goods and 
merchandize, or any part thereof.” 


June, 1838. 


VIGERS ET AL. 
v8. 
OCEAN INS, CO. 
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The protest sets out the existence of the blockade, and the 
ordering off and return of the vessel, as follows: 

Proceeded without any materia} occurrence until the 21st of 
April, when at nine, A. M. they made the land at Point Ala- 
mia. At two, P. M., 22d, land account, they were brought 
i>, and boarded by the French brig of war, La Peyrouse. The 
boarding officer Monsieur Henry, notified the master, that all 
the Mexican ports were under strict blockade, by the squad- 
ron of the ships of war of the government of France; or- 
dered hitn to leave the coast. with his vessel, and immediately 
endorsed said notification on the roll of equipage of said 
schooner, with warning not to attempt the entrance of any 
of the poris of Mexico, unless at the risk and peril of the ves- 
sel. ‘The master having then obtained leave from the board- 
ing officer, to be taken on board the brig of war, demanded 
of her commander to be allowed to anchor, which was refu- 
sed, unless the crew of the schooner should be put on board 
the brig of war. The master then made known to the com- 
mander of the brig, that he had not sufficient supplies to 
take back his passengers, twenty-four in number, and 
requested permission to land them, which was also refused. 
Not being allowed to anchor, and having a compliment of 
thirty-two persons, (crew and passengers included,)’ short of 
supplies for any lengthened term of voyage, and fearful of 
the consequences of remaining on an exposed coast, without 
any prospect of relief, the brig keeping them constantly: 
under her guns, the master was compelled, by the force of cir- 
cumstances, to return to this place, having first ascertained 
that all the other Mexican ports were strictly blockaded.” 

Upon this evidence, the district judge gave judgment for 
the plaintiffs. The defendants appealed. 


Eustis, for the plaintiffs, contended: Ist, The blockade of 
the port of destination by the naval force of the king of the 
French, was not constructive, or a paper blockade ; it was in 
every respect legal and actual, and the vessel was forcibly 
prevented from entering the port. 
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2. It is useless to examine the foreign decisions on this Easrean Disr. 


subject. The contract must be construed according to its 
intendment, under the Law Merchant of the United States. 
See the cases of Brooke et al. vs. Louisiana State Insurance 
Company. 5 Martin, N. S., 536. Barry vs. Louisiana 
Insurance Company, 12 Martin, 499. 

3. The decisions in Pennsylvania and New-York, and in 
the Supreme Court of the United States, are uniform in 
favor of the right of abandonment, on the part of the insured, 
on the breaking up of a voyage by an actual blockade of the 
port of destination. They are stated and commented on in 
the Treatise of Mr. Phillips, vol. 1, pages 260 and 275, who 
adds to them the weight of his opinion. 

4, The fact of the risk of the blockade of the port of 
destination being excepted in the policies of insurance of 
several of the offices in this city, shows, that in policies in 
which the exception is not made, the risk is assumed. 

5. By the continuance of the blockade, which is proved to 
exist, the voyage is absolutely lost. No question can arise 
as to any partial loss under this state of facts. 


Conrad, for the defendants, insisted : Ist. That this is still 
an open question ; that it has not yet been settled in the 
United States, or if settled, the decisions are adverse to the 
plaintiffs’ claims. 

In Massachusetts, the courts have invariably applied the 
principle, that a fear of a peril insured against, no matter 
how reasonable or well grounded, will not make the under- 
writers responsible, to the case of a blockade of a port. 
These cases are collected and collated in 1 Phillips on 
Insurance, page 262, 263, 264, 265, etc. Hughes on Insurance, 
page 185. ‘ 

2. In England, no case can be found where the under- 
writer has been made responsible for a loss by the blockade 
of the port of destination. There are several against it. 
Hughes, page 262. 

3 On the continent of Europe, the underwriters are not 
responsible for it, as included under the term “ arrét de prince.” 


June, i838. 


VIGERS ET AL. 
vs. 
OCEAN INS, CO, 





Eastiunn Dist. 
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2 Valin’s Commentaries, lib. 3, tit. 6, des Assurances, article 49, 
50, 51, page 227. Emerigon, chapter 12, section 30, page 535. 

4, At any rate the plaintiffs can only recover a partial loss. 
The goods are safe and in the possession of the insured. 
See Marshall on Insurance, vol. 2, page 560, 561. 3 Keni’s 
Commentaries, 266. Emerigon, vol. 1, chapter 12, section 31, 


page 542. 


Bullard, J., delivered the opinion of the court. 

This case presents the question of a right to abandon as 
for a total loss on the part of the assured, under the follow- 
ing circumstances : 

The insurance was upon merchandize on board the 
schooner Sarah Ann, bound from New-Orleans to Tampico, 
in the republic of Mexico, and against the usual sea risks and 
also against “arrests, restraints, and detainments of all kings, 
princes, or people, of what nation, condition, or quality 
soever,” etc. On the arrival of the schooner off the bar of 
Tampico, she was boarded by an officer from the French 
squadron, then and yet employed in a vigorous blockade of 
Tampico and other Mexican ports in the Gulf, who gave for- 
mal notice to the master of the schooner, that all the Mexican 
ports were under strict blockade, by the squadron of ships of 
war of the king of the French; ordered him to leave the 
coast with his vessel, and endorsed the notice upon the réle 
@ Equipage of the schooner. Permission was refused to come 
to anchor, or to land the passengers, or to take in supplies. 
Under these circumstances, the master of the schooner, after 
remaining for some time under the guns of a brig of war 
belonging to the French squadron, returned to New-Orleans. 
It is admitted, that the blockade still continues, and the evi- 
dence shows, that it is rigorous and with an adequate 
stationary force. 

It appears to us clear, that any further attempt to enter 
the port of destination on the part of the schooner, might 
have been followed by a forfeiture of the vessel and cargo, 
without any recourse upon the underwriters, and that the 
master could not have gone to any other port, without 
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equally forfeiting his insurance. He had, therefore, no alter- Easrerw Disr. 
native left but to return to the port of departure, and the June, 1858. 


voyage or adventure was entirely broken up; not by a vague vicers xr at. 
apprehension of danger, but by a direct application of supe- aieme ne 
rior force. It was a restraint, in our opinion, according to 
a sound construction of the policy of insurance. 

If the question presented by this case, was at one time 
unsettled, and the decisions of state tribunals, variant if not 
contradictory, as would appear from the cases to which our 
attention has been called in the argument, we cannot but 
consider it as now at rest by the highest judicial authority of 
the Union. The case of Olivera vs. the Union Insurance 
Company, decided by the Supreme Court of the United 
States, 3 Wheaton, 183, cannot be distinguished in principle 
from this. The only difference in point of fact is, that in“ A vessel which 
that case, the vessel was prevented from leaving the Chesa- en ee 
peake, upon her destined voyage by a blockading squadron, pai owre i 
and in this, the schooner was restrained from entering her of — destination 
port of destination, after having nearly completed her voy- pean 
age. The same force was applied, the same notice given, te ot _ 
and in both cases, the vessel was compelled to put back to port of depar- 
the port of departure. If instead of a blockade of Tampico, ig Mg pot 
it had been a blockade of the mouths of the Mississippi, and insured against, 


, under the clause 

the schooner had been compelled to return from the Balize, in the policy, 

P . . ° | P ] Insuring against 

the two cases would have been in every essential particular “the arrests, re- 

identical. In the case of Olivera, the vessel had sailed from x ra = 

the port of Baltimore bound to the Havana, and on its kings,” ete., for 

; which the insu- 
approaching the mouth of the Chesapeake Bay, was boarded ters are liable. 


by one of the frigates belonging to the blockading squadron, 
and notified of the blockade, and ordered to return to Balti- wi ‘ 
yhere the vis 


more. The reasoning of the great magistrate, who, at that major, orblocka- 


) yg 8 ; .  . ding ff . 
time stood at the head of the federal judiciary, in delivering oie peng ler 


the opinion of the court, applies equally to both cases. The ®4  «fectually 
: . - é r as to break up 

court considered, that a case of vis major applied directly and the voyage, Fe 
" ‘ a restraint with- 

effectually so as to break up the voyage, and that it was a in the terms of 


eee ee k . the policy, al- 
restraint within the terms of the policy, although not pl og = es 
attended by any actual seizure or arrest. In commenting tended by any 

sogs infos. Dita actual seizure or 
on the case of Barker vs. Blakes, the chief justice remarks, arrest. 
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So, where in- 
surance was up- 
on merchandize 
in a schooner, 
bound from 
New-Orleans to 
Tampico, a- 
gainst the usual 
sea risks, and 
against ‘‘ arrests, 
restraints and 
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“that the court of King’s Bench thought the blockade of 
the port of destination constituted a total loss, which 


~ was occasioned by the detention of the vessel, but that the 


abandonment was not made in proper time.” It is also to be 
observed, he adds, “ that the vessel did not attempt to proceed 
towards the blockaded ports, but lay in Bristol, when the 
abandonment was. made. The blockading squadron there- 
fore did not act directly on the vessel, nor apply to her any 
physical force. It is not certain that such a circumstance 
might not have materially affected the case.” What the 
chief justice supposes might have happened, and have made 


detainments of a material difference in that case, actually took place in 


all kings, prin 


ces or people of the one now under consideration. The force was directly 


whatever na- 
tion,” ete., and 
on her arrival 
off the bar of 
Tampico, — she 
was boarded and 
ordered away by 
the officers of the 
French blocka- 
ding squadron, 
and compellec 
to return: Held, 
that the insurers 
were liable, and 
that the insured 
had a right to 
abandon and re- 
cover, as for a 
technical, total 
loss. 


applied to the vessel when on the point of terminating her 
voyage, and she was restrained from entering by a force 
which could neither be resisted nor evaded with safety. 
That the same restraint still exists is not only shown in the 
record, but is a matter of notoriety, and it is impossible to 
predict how long it may continue. Under these circumstan- 
ces, we are of opinion, that the plaintiffs are entitled to 
recover as for a technical total loss, 


it is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 





HART vs. FISK. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 
PARISH OF IBERVILLE, 


Appeals from the country judicial districts must be made returnable to the 
next term after they are allowed, and any application for an extension of 
time to bring up and file the record, must be made at the term to which the 
appeal is returnable. It will not suffice to make it at the term allotted 


for hearing appeals. 
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This case comes up on a second appeal. The first one Easrenx Disr. 


was dismissed without a decision on the merits, at the Feb- 
ruary term of this court, in 1837. The present appeal was 
granted, and the petition filed with the clerk of the court 
a qua, the 11th April, 1837, and made returnable to this 
court the third Monday of May following. 

The facts relating to the dismissal of this appeal, are fully 
stated in the opinion of the court delivered in this case. 

The Supreme Court opens in the Eastern district, at New- 
Orleans, the 4th Monday in November, and is required by 
the constitution to sit every month from that period until 
July. The months of January, March and June of each 
year, are allotted to hearing appeals from the country judi- 
cial districts, in the Eastern district of the Supreme Court, 
sitting at New-Orleans. 


Ives, Stacy and Winchester, for the plaintiff and appellee, 
on affidavit filed, moved to dismiss the appeal, on account of 
irregularities in bringing up the record. 


Watts and Lobdell, contra. 


Martin, J., delivered the opinion of the court. 


This case was before us in 1836, and at the February 
term of the following year, the appeal was dismissed, because 
it had not been made returnable to the proper term. 10 
Louisiana Reports, 480. 

In the month of April following, a second appeal was 
taken, returnable to the May term following. And on the 
25th of April, this court, on the motion of the appellant’s 
counsel, gave further time for the return of the appeal, till 
the November term following, wher the transcript not having 
been filed in time, the appellee obtained a certificate of the 
clerk of this court, in order to sue out an-execution upon the 
judgment. On the third of January, 1838, the appellant’s 
counsel moved for a further extension of time, and a manda- 
mus to the clerk, commanding him forthwith to transmit the 
record, etc. 

47 VOL. XII. 


June, 1858. 
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Eastern Dist. At March term, 1838, on the return of the mandamus, the 
June, 1838. appellee’s counsel moved for the rescission of the order 
Ganpinererat, granting an extension of time to the appellant, at the Janu- 
suren,  2@ty term preceding, and the dismissal of the appeal, on a 
suggestion that the appellant ought to have prayed for the 
extention of time in the month of November or December, 
urging that, although the Code of Practice contemplates an 
extension of time, even after the appellant has obtained a 
certificate of the clerk of this court, still the appellant is 

Appeals from bound to make his application as early as he can. 


the country judi- ~The appellant’s counsel has contended, that he made his 
cial _ districts, en. 9 3 pow ? ; : 
must be made application in the beginning of the January term, which is 
returnable to the : é : 

next term, after Specially allotted for the hearing of appeals from judgments 


they are allowed . + as : whi - ' i 
snd eng apptine- tendered in the district from which the present appeal comes. 
H | tionforanexten- The January term is indeed allotted for the hearing of 
sion of time to 

bring up and file appeals from the country ; but the return of these appeals, 


sa ae and the prayer for an extension of time, etc., cannot be 


ee delayed until that term. The appellant was guilty of great 
appeal Is return- . . . . : . 

able. It will not neglect, in forbearing to make his application during the 
suffice to make , 

it at. the term November and December terms. 

allotted for hear- 


ing appeals. 








The appeal, therefore, must be dismissed. 


GARDINER ET AL. US. SMITH. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 
Gamishees cannot claim a privilege or preference on goods attached in their 
hands, when they have not made advances on the identical goods attached. 
But where the garnishees are creditors of a firm, whose property is attached 
in their hands by a creditor of an individual partner of that firm, they 


will have a preference over tl.e attaching creditor. 


Creditors of a firm are entitled to be paid by preference out of the partner- 
ship effects, over creditors of an individual parner of the firm. 


veneers 
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This suit commenced by attachment. The plaintiffs sue as Eastznw Dist. 
the acceptors of a bill of exchange for four thousand one hun- _7™ 1858. 
dred dollars, drawn by the defendant, who resides in the state canpiven er an 
of Mississippi. They allege, that they accepted it on the faith —garra. 
of an agreement with the defendant to enter five sections of 
public land in Mississippi for them, and to the payment of which 
the funds arising from this bill were to be appropriated. That 
the defendant improperly applied said funds to other purpo- 
ses, and thus deceived and injured them. They pray for an 
attachment against property of the defendant, in the hands 
of Yerger, Chaffin & Co. of New-Orleans, and that the lat- 
ter be cited as garnishees to answer under oath, interrogato- 
ries, and for judgment for the amount of their debt, with two 
thousand five hundred dollars in damages. 

The agent of the garnishees in the absence of all the 
partners, answered, that they had no property of the defend- 
ant, William F. Smith, individually. That if he is a part- 
ner of Turner F. Jack & Co. he has an interest in the 
supposed property of said firm, taken from the possession of 
the garnishees by the sheriff, in virtue of process issued in 
this suit. 

That besides this property, there was also in the possession 
of the garnishees, at the time of serving the attachment, 
other property of Jack & Co. which has been since taken by 
the sheriff, in the case of Breedlove against Smith. 

The agent of the garnishees, declares, that they have a 
privilege on all the property and its proceeds, belonging to 
the firm of Jack & Co., because of certain debts, undertak- 
ings, and acceptances for them, amounting to three thousand 
and seventy-five dollars, which he prays may be allowed 
them contradictorily with the plaintiffs. The attachment 
was levied on the Ist of October, 1836, and the answer and 
claim of the garnishees put in the 7th of the same month. 

On the 13th February, 1837, the garnishees commenced 
an attachment suit against the firm of Jack & Co., and levied 
on the property already in possession of the sheriff; Turner 
F. Jack intervened and alleged, that the goods under seizure 
were the property of the firm of T. F. Jack & Co., doing 
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business at Clinton, in Mississippi, and that they are not 
liable for the individual debts of W. F. Smith, the defendant 
in this case, and the only co-partner of the intervenor. That 
Smith has no interest in the goods susceptible of being 
attached for his individual debts, because the firm has just 
commenced business and made no profits; not having 
received any thing from Smith, and the goods with the other 
property of the firm, having been all purchased on credit, 
their value is due and owing to the creditors of the firm. He 
prays for a liquidation of the partnership of Jack & Co. con- 
tradictorily with the plaintiffs and Smith, and that the goods 
be released from the attachment and surrendered to him, etc. 

The plaintiffs pleaded a general denial to the petition in 
intervention, and averred that the partnership could only be 
liquidated in Mississippi where it exists, and further, that the 
intervenor had no right to liquidate as he proposes. 

On these pleadings and issues, the case was tried. 

Pending these proceedings, on the 8th of January, 1837, 
the firm of Jack & Co. was dissolved, and Jack sold all his 
interest in the partnership concerns to Smith and others. 
The act of sale was offered in evidence. 

The parish judge gave judgment for the garnishees, 
Yerger, Chaffin & Co. on their claim in intervention. The 
plaintiffs appealed. 


Clark, for the appellants, maintained : 


1. That the intervenors have no privilege, because their 
attachment being levied on the 13th of February, 1837, was 
subsequent to the sale from Turner F. Jack, to William F. 
Smith, which transferred all the property of the firm of 
Turner F. Jack & Co. to William F. Smith. 

2d. That the sale from Turner F. Jack to Smith, dated 
the 8th of January, 1837, conveyed all the interest and title 
to the goods in New-Orleans, to William F. Smith, and the 
subsequent attachment of Yerger, Chaffin & Co. gives them 
no advantage over the plaintiffs. 

3. That the attachment of plaintiffs being prior in date, 
gives them a preference over the subsequent attachment. 
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4, That intervenors having delayed judicial proceedings Easrxxw Disr. 


till after the firm of Turner F. Jack & Co. had been dissol- 


June, 1838. 


ved, and its property transferred, they cannot attach the carviver eran 


property in the hands of the vendee, and claim their privilege 
as creditors of the partnership. If they could not exercise 
this right over the property in the hands of a third party, a 
vendee, neither could they in the hands of one of the part- 
ners, a vendee of his co-partner. “ Vigilantibus non dormi- 
entibus leges subveniunt.” 

5. The claim of intervenors in their answer as garnishees, 
cannot be sustained, because the advances for which they 
claim a privilege, were not made on the goods seized by 
plaintiffs. See Collins vs. Austin, 3 Louisiana Reports, 301. 
Louisiana Code, 3214. 

6. There is no evidence to show that the debt of three 
thousand and seventy-five dollars claimed by Yerger, Chaffin 
& Co. from T. F. Jack and Co., was created by advances 
made on these identical goods. 

7. The property attached by intervenors on the 13th of 
February, 1537, was the individual property of William F. 
Smith, by virtue of the sale to him of the 8th of the prece- 
ding January, made simultaneously with the dissolution of 
partnership. 


L. Peirce, for the intervenors and appellees, contended : 


1. That as creditors of the partnership, they have privilege 
upon the property of the partnership, ‘to the exclusion of the 
creditors of W. F. Smith alone, and no seizure or sale could 
be made by Gardiner & Watson, of partnership property, 
except it were subject to the debts of the partnership. 
Louisiana Code, article 2794. 

2. When the property of a commercial firm is not more 
than sufficient to pay the partnership debts, no part of it can 
be legally applied to the payment of the separate debts of 
either of the partners. Hagan et al. vs. Scott, 10 Louisiana 
Reports, 348. . 

3. The assignment from Jack to his partner Smith, cannot 
alter the situation of the case. It is not a sale. There is 
no price. 








v8. 
SMITH. 
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Garnishees can- 
not claim a pri- 
vilege or prefer- 
ence on goods 
attached in their 
hands, when they 
have not made 
advances on the 
goods attached. 


But where the 
garnishees are 
creditors of a 
firm, whose pro- 
perty is attached 
in their hands by 
a creditor of an 
individual part- 
ner of that firm, 
they will have a 
preference over 
the —_ attaching 


creditor, 
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4, There is no delivery. At the time of the assignment 
the property was in the possession of the sheriff. It cannot, 
therefore, prevent the attachment of the partnership creditors. 
4 Martin, 25. 

5. If there was any real consideration, (for I set aside the 
giving the partner Jack wages from a blank day to another 
blank period,) it was that Mr. Smith promised to pay, what 
he already owed, the partnership debts; so that this debt of 
Yerger, Chaffin & Co., is part of the consideration to be paid, 
and is privileged upon the goods as such. 

6. No transaction between the two partners can affect 
their creditors, or make their situation worse. 


Martin, J., delivered the opinion of the court. 

The plaintiffs are appellants from a judgment which Yer- 
ger, Chaffin & Co. obtained as an intervening party against 
the proceeds of the property attached by the plaintiffs, as that 
of the defendant. . 

The appellants contend, that the appellees have no claim 
on the property, because it was attached after a sale of it by 
the firm of Turner F. Jack & Co. to the defendant, who, it 
appears, was a member of this firm up to that time; that the 
appellees having delayed judicial proceedings, till after the 
dissolution of the firm, cannot attach the property of the firm 
in the hands of the vendee, and claim their privilege as cre- 
ditors of the firm. If they could not exercise this privilege 
against an ordinary vendee, the circumstance of the vendee 
having been a partner of the firm, does not place him in a 
worse condition. 

The claim of the appellees, in their answer as garnishees, 
cannot avail, because the advance was not made on the goods 
attached. 

It does not appear to us, that the Parish Court erred ; for it 
is not denied, that the property attached was that of the firm 
of Turner F. Jack & Co., before it was sold to the defendant, 
who, with Jack, constituted the firm. But the appellants 
contend, that before tlie attachment, the defendant purchased 
the interest of his co-partner in the affairs of the partnership ; 
and consequently the property attached. 
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It is not denied that the appellees are creditors of the firm ; 
as such, they are entitled to be paid by preference, out of the 
partnership effects. Louisiana Code, 2794. 

The only question, therefore, is, whether the property 
attached belonged to the defendant individually, at the period 
of the plaintiffs’ attachment. The appellees contend that 
it did not, because the partners could not, by any act of theirs, 
destroy or impair the rights of the creditors of the firm on its 
effects, and that, if the property passed at all to the defend- 
ant, it passed with the burthen which they knew incumbered 
it. 10 Louisiana Reports, 348. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 





WILSON ET AL. US. SMTIH. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


The attaching creditor will have a preference over the consignee, who 
claims the property in payment of a debt due by the consignor, when the 
attachment is levied before delivery to and possession by the consignee. 

Where cotton is shipped toa consignee who is a creditor, without privilege, 
the property of the cotton still remains in the consignor until delivery to 
the consignee. 

It is delivery only, in a contract of sale, which transfers the property ; so, 
also, in a datien en paiement. 

A delegation of the proceeds of sales of certain cotton for the discharge of 
a debt, cannot place the delegated creditor in a better situation than an 
actual purchase, accompanied by payment of the price, or a datien en 
paiement; neither of which can avail against an attaching creditor, when 


there has been no delivery. 


But where A consigns property to B to sell, and pay C, and C accepts the 
delegation, the consignor can make no other disposition of it. 
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of the partner- 
ship effects, o- 
ver creditors of 
an individual 
partner of the 
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Eastern Drsr, The possession of the master of the boat or vessel is that of the consignor ; 


June, 1838. 


and when the consignee has made no advance on the property, and hav 


ing neither possession nor a privilege under the code, the attaching 


WILSON ET AL. + 


v8. 
SMITH, 


creditor will take it in preference. 


This case commenced by attachment. The plaintiff, J. * 


J. Wilson, alleges, that the defendant is indebted to him in 
the sum of one thousand and fifty-seven dollars and forty-five 
cents, according to account and notes annexed, for which he 
prays judgment, and that a writ of attachment issue. The 
plaintiff, Wilson, and the defendant, both reside in Missis- 
sippi. The attachment was levied the 7th June, 1836, on 
thirty bales of cotton, shipped to Bogart & Hoopes, who 
bonded the cotton. 

Bogart & Hoopes intervened, and alleged, that the 
cotton under seizure was the property of Dulany & Turnbull, 
of Mississippi, who were indebted to them in the sum of 
five thousand two hundred dollars, and consigned the cotton 
in question to them, to be sold, and the proceeds applied to 
the payment of said debt. They pray that they be recog- 
nized as privileged creditors, having a privilege on the cotton 
attached, and that they have judgment for the sum claimed, 
with eight per cent. interest, according to the laws of 
Mississippi. 

The intervenors annexed a draft for the amount of their 
debt, drawn by Dulany & Turnbull, in favor of Wilson, 
the defendant, on Lambeth & Thompson, who declined its 
acceptance. The draft is endorsed by Wilson, the payee, in 
blank, and payable the 15th January, 1836. 

Wilson, by his attorney, pleaded a general denial, and 
denied that he had any interest in the cotton attached, and 
prays to be dismissed. 

The intervenors, in an amended petition, allege, that the 
property attached belongs to the defendant, and that, being 
in possession, they are entitled to a lien or privilege thereon, 
it having been shipped to them for the partial payment of a 
debt, which said Smith was bound in solido with Dulany & 
Turnbull, on the draft annexed to their original petition. 
Upon these pleadings and issues the case was tried. 
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The question of fact at issue, was, to whom did the cotton Easrzxx Dist. 


attached, belong? The evidence showed, that it was ship- 
ped in Mississippi, by a commercial house there, as agents, 
and the bill of lading filled up to Messrs. Bogart & Hoopes, 
New-Orleans. These agents endorsed at the foot of the bill 
as follows : 

*“‘ Messrs. Bogart & Hoopes: 

“You will please receive the above bill of lading for cotton 
and await the order of J. W. N. A. Smith. Yours, etc.” 

This bill of lading came to the possession of the plaintiff, 
who levied his attachment on the cotton on board the boat, 
before the intervenors got possession of it. 

It appeared from the evidence, that Smith had business 
transactions with Dulany & Turnbull; that he had given 
a cotton note on Long & Cole, for ninety bales of cotton, 
and in return received their draft on Lambeth & Thompson 
for five thousand two hundred dollars, which he had sent to 
Bogart & Hoopes, but which was never accepted or paid. 

The district judge came to the conclusion, that the cotton 
attached, was the property of Smith, and liable to the plain- 
tiff’s attachment. Judgment was rendered in favor of the 
plaintiff, and dismissing the petition of the intervenors, at 
their costs. They appealed. 


Strawbridge, for the plaintiff, contended, that the evidence 
showed beyond all doubt, that the property attached was 
Smith’s, and was liable to the attachment. It would have 
been liable in Smith’s hands, and was liable while in posses- 
sion of the master of the boat and before delivery, and before 
disposal of it by the intervenors, by having it in his store, or 
in a public warehouse, etc. 

2. The intervenors have shown no advances made by 
them on the cotton. The most they have shown is, that 
they hold a draft, drawn by Dulany & Turnbull on Lam- 
beth & Thompson, in favor of Smith, and by him endorsed 
to them, at a time when he was not the owner of the 
cotton. There is ncthing in all this to give them a privilege 
on the cotton for advances, etc. Louisiana Code, article 3214. 
48 VOL. XII. 
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J. Slidell, for the intervenors and appellants, contended, 
that on the supposition that the cotton in question was the 
property of the defendant, Smith, it was sent by him to the 
intervenors for the purpose of being sold, and the proceeds 
applied to the payment of a debt to them. 

2. The cotton was shipped to the intervenors, but the 
plaintiff got the bill of ladirig, either by purloining it or being 
confided to him, who held it until he levied his attachment. 
This cannot avail him, and he cannot be benefited or per- 
mitted to take advantage of his own wrong or tort. The 
legal possession of the cotton must therefore be considered in 
the intervenors, who were in fact holders of the bill of lading, 
with instructions to sell the cotton, etc. This brings the case 
within the principles already settled by this court. See 
12 Martin, 702. 4 Martin, N. S., 66. 

3. Smith had lost all control over the cotton, and could 
not change its destination, and it was not liable to be taken 
by his creditors. 9 Martin, 303. 7 Martin, N. S., 137. 3 
Louisiana Reports, 562. 4 Ibid., 36. 

4, The case of Baldwin against Bracy, 1 Louisiana 
Reports, 358, referred to and relied on by the court below, 
differs from this in the important particular, that, there the 
property attached was still under the entire control of the 
owner, who could have changed its destination: Here, it 
must be considered to have been in the possession of the 
intervenors, under the bill of lading, when the attachment 
was levied, and Smith himself could not have recalled the 
authority to sell and apply the proceeds to the claim of the 
intervenors. 

5. There was clearly a delegation of the proceeds of the 
cotton to pay Smith’s debt to the intervenors. This delega- 
tion, if made in favor of any third person by the consignor, 
and accepted by the consignees, (Bogart & Hoopes,) would 
have been valid and not revocable. See the case of Bonilla, 
syndic vs. Merle, 9 Louisiana Reports, 221. 


Elwyn, for the defendant. 
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Martin, J., delivered the opinion of the court. . erg 
Bogart and Hoopes are appellants from a judgment which une, 1838. 
rejects their claim (as intervening parties) to a quantity of WILSON EF at. 

cotton, attached by the plaintiff, as the property of the ir 
defendant. 

Their counsel has contended, that as they were in 
possession of the cotton, with authority to sell and apply the 
proceeds of it to the payment of a debt of the defendant, he 
could not revoke the authority, nor exercise any control over Tin consi 
it; and, consequently, it was not liable to be attached for creditor x. 
his debt; there was clearly a delegation of the proceeds of 


ence over the 


j H 4 “+ consignee, who 
the cotton for the discharge of his debt to the intervenors ; pom ag he 
this delegation, if made in favor of any other person, by the perty in payment 


: of a debt due by 
defendant, the consignor, and accepted by the intervenors, the consignor, 


, ia when the attach- 

would have been a valid and irrevocable delegation ; nor ment io lec 
; . =, before delive: 

the delegation of payment was in their favor, and they cou “4 yo a 


not be deprived of the advantage of it. rid e con- 
The facts of the case are these: the defendant held a note Windidiios 


of Long & Cole, for ninety bales of cotton, which he ex- ij, shipped toa 
changed with Dulany & Turnbull, for a draft on Lambeth & fopsisnee who 


is a creditor, 

: without __privi- 

Thompson; the note, however, was re-delivered to the say ARE se 
defendant, who remitted the draft to the intervenors, in dis- ty of the cotton 


, + still remains in 
charge of a debt which he owed them, and the draft was dis- §). pr we 


: ; until delivery to 
honored. Part of the cotton was afterwards received by the = rine mt 
defendant, and consigned to the intervenors. It is delivery on- 


; iy hae 
They being creditors of both, the defendant and Dulany & ly aoe 
Turnbull, as endorsers and drawers of the draft on Lambeth transfersthe pro- 


e perty: so, also 
& Thompson, claim the cotton as the property of the drawers, in a dation en 
and afterwards as that of the defendant, the endorser. paiement. 


ere a ' A delegation 
It appears to us, the district judge did not err. The cotton ¢¢ the proceeds 

of sales of cer- 
was clearly the property of the defendant, not ef Dulany & in -ctinn die 
Turnbull. The intervenors were his consignees ; the cotton the discharge of 


a debt, cannot 
was still on board of the boat when attached, and they had place the delega- 


: im ted creditor in a 
made no advances thereon, and, therefore, could not claim jeder wm 
any privilege under the Louisiana Code, article 3214. The a actual 
property of the cotton was still in the defendant. He could companied by 

. . . rae Sik ce , - payment of the 
have validly disposed of it by sale, before it was attached ; pelea, wade 
even if he had sold it to the intervenors it could have been tien en paiement, 
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Eastsrn Dist. attached by any of his creditors before delivery. In the case 
June, 1838. of Durnford vs. Brooks, syndic, 3 Martin, 222, this court held, 


wisox erat. that “delivery only, in a contract of sale, transfers property; 
v8. : . e . 
surrn, 80 in datien en paiement.” A delegation of the proceeds of 


neither of which the cotton for the discharge of a debt, cannot place the inter- 


can avail against : , ; 
an attaching cre- Vhors in a better situation than an actual purchaser, accom- 


ditor when there i . . , : 
. hhas been no de- panied by payment of the price as a datien en paiement, nei- 
livery. ther of which can avail against an attaching creditor, when 


But where A there has been no delivery. 
consigns proper- i i 
ty to B, to sell In the case of Armor vs. Cockburn, on which the interve- 


d C, and : 
Cc As ‘the ors rely, the possession of the goods had passed from Cock- 


delegation, the burn, the debtor, to Mason, who had undertaken to sell and 
consignor can 


make no other pay the proceeds of them to Banks, Miller & Kincaid ; Cock- 


disposition of it. 
F burn, the former owner of the cotton, could not have com- 
The posses- 


sion of the mas- pelled Mason to make any disposition of the cotton to the 


ter of the boat. . . : : 
ar eunal. te leat injury of Banks, Miller & Kincaid, who had accepted Ma- 


ero ger d é son’s promise to pay the proceeds to them, and had the right 


consignee has to compel him to perform his promise. In the present case, 


made no ad- P « 
vaneeonthe pro- the defendant was still the owner of the cotton. The pos- 


einer a session of the master of the boat was that of the defendant, 
session, nor a the consignor ; the intervenors, the consignees, have no privi- 


rivilege under 
the oa, the at- lege on the cotton, because they had made no advances 


ge Page aga thereon ; the intervenors having neither possession nor pri- 


preference. vilege, the plaintiff had a right to attach. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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Eastern Dist. 
June, 1838. 


KEYS ET AL, 
v8. 


KEYS ET AL. vs. NETTLES, scfm, 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING. 


Where the wife is a party plaintiff, and fails to produce the necessary proof : 
of the authorization by her husband to sue, the court, when justice 


requires it, will remand the case for further proceedings. 


This is a petitory action, instituted by the widow and 
heirs of James Sides,-deceased, to recover from the defendant 
a negro woman, named Diana, which they allege, belonged 
to the community existing between the late James Sides and 
Dolly Keys, one of the plaintiffs, at his death, and which is 
in the possession and claimed by the defendant. 

The facts and pleadings of the case, so far as relates to 
the point decided by this court, are sufficiently set forth in 
the opinion which follows : 

The district judge maintained the action, and decided that 
the title to the slave in question, was in the plaintiffs, and 
from judgment rendered in their favor, the defendant 
appealed. 


Elam, for the plaintiffs, insisted, that the judgment was 
correct, and that the appeal was taken solely for delay. He 
invoked ten per cent. damages, on the affirmation of the 
judgment, as a delay case. 


T. L. Andrews, for the defendant, contended, that the 
plaintiffs had failed to prove title to the slave in question, and 
it being a petitory action they must fail. 

2. There is no proof of authority in the wife of M‘Clendon 
to sue; and no proof that Susan Shelton, who is represented 
by her father, as natural tutor, is the heir of James Sides, 
deceased, in whose right she claims. 

3. The defendant has been in possession, under a good 
title, translative of property, and those under whom he claims, 
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since 1828. They must hold until a better title and claim 
is made out. The plaintiffs have failed to show title and 
potior est conditio defendentes. 


Carleton, J., delivered the opinion of the court. 

This action is brought for the recovery of a slave, by three 
plaintiffs, who allege themselves to be joint owners thereof. 

Ist. Dolly Keys, in right of community of property, with 
her deceased husband, James Sides. 

2d. John Shelton, as tutor of Susan Shelton, the grand 
daughter of the deceased. 

3d. Susan Sides, daughter of the deceased, who avers 
that she is assisted by her husband, Lewis M‘Clendon. 

The defendant denies the capacity of the plaintiffs to sue. 
But we think the wife has shown her right to the commu- 
nity property acquired by her husband during marriage, of 
which the slave in question, is alleged to be a part; and 
that the grand child of her deceased husband, is properly 
represented by her father and natural tutor, who, moreover, 
exhibits his letters of tutorship, granted by the probate judge. 

But we concur with the defendant’s counsel, that as it 
does not appear from the record, that Mrs. M‘Clendon was 
authorized by her husband to institute the suit ; and as the 
counsel insists upen this defect in the proceeding, until it is 
removed, we do not perceive how the action can be maintained. 

As Mrs. M‘Clendon failed to produce the necessary proof 
of the authorization by her husband, we think that justice 
requires the cause should be remanded for further proceed- 
ings; and in coming to this conclusion, we feel ourselves 
fully authorized by article 906 of the Code of Practice, 
which declares : “ That if the court shall think it not pos- 
sible to pronounce definitively on the cause, in the state in 
which it is, either because the parties have failed to adduce 
the necessary testimony, or because the inferior court refused 
to receive it, or otherwise, it may according to circumstances, 
remand the cause to the lower court, with instruction as to 
the testimony which it shall receive, to the end that it may 
decide according to law.” 
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This view of the subject, withdraws the merits of the Easreny Disr. 


cause from our examination, until the parties are properly 
in court. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, that 
this cause be remanded for a new trial, with instructions to 
the judge to receive further testimony, according to the 
opinion herein expressed, and that the appellee pay the costs 
of this appeal. 





LEEDS vS. YEATMAN ET AL. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 


The surety in an injunction bond, is competent to be surety in the appeal 
bond in the same suit, unless he has been condemned by the judgment 


appealed from, as a party under the act of 1831. 


The firm of Yeatman, Woods & Co. obtained an order of 
seizure and sale of sundry slaves and property of Jedediah 
Leeds, and the sheriff was proceeding to sell it. 

Leeds made opposition to the order, and obtained an 
injunction to stay the sale with T. R. Hyde, Esq., as his 
surety in the injunction bond. 

A rule was taken on the plaintiffs in injunction, to show 
cause why it should not be dissolved. 

On hearing the rule, the parish judge dissolved the 
injunction at the costs of the plaintiff therein. The plaintiff 
took a suspensive appeal, and gave as his surety in the 
appeal bond, T. R. Hyde, Esq., his surety in the injunction 
bond. 


June, 1838. 


LEEDS 
v8, 
YEATMAN ET AL. 
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Eastern Distr. Chinn, for the appellees, moved to dismiss the appeal, on 
June, 1838. the ground that the appeal bond is insufficient, because it 
vanion affords to Yeatman, Woods & Co. no security for their 
_ judgment, inasmuch as T. R. Hyde is named as the surety 

in the appéal bond, who is also the surety in the injunction. 


Lockett, contra. 


Bullard, J., delivered the opinion of the court. 


The appellee has moved to dismiss the appeal, on the 
ground that no security has been given, and he contends, 
that a bond, signed as surety by the same person who was 
already surety on the injunction bond, offers no new security 
to him. 

The surety in We are of opinion, that the conditions of the two bonds : 
an injunction ; — Pp ee ; 0 
anne, a being different, the original one being only for damages 
ent to be surety ° . . 
in the appeal consequent on the wrongful suing out of the injunction, and 
ny inthe same the last, that the surety will pay the judgment to be rendered 


= ie an on the appeal, the same person may well sign both, if 
mne ° . ° 
judgment ap- Otherwise unexceptionable ; unless he has been, by the judg- 


ager ment appealed from, condemned as a party, under the act 
the act of 1831. of 183]. 


The rule is therefore, discharged. 








VARION US. BELL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 





Where a case turns mainly on questions of fact, and the court is unable toe 
pronounce finally on some one of the pleas, it will be remanded for a 
new trial. 

The petitioner alleges, that in the months of July, August, 

September and October, 1836, he hauled out, caulked and 
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repaired the steamer Bayou Sara, at the instance and request Easrxux Disr. 
of the defendant, the owner thereof, all of which amounted June, 1838. 


to' the sum of six thousand seven hundred and fourteen 
dollars and ninety cents, according tv a written contract and 
an account annexed; that he has been paid the sum of 
five thousand four hundred and seventy-two dollars and 
forty-seven cents, leaving still a balance due him of one 
thousand two hundred and forty-two dollars and forty-three 
cents, which the defendant refuses to pay, and for which he 
prays judgment. 

The defendant pleaded a general denial, and admitted he 
employed the plaintiff to repair his boat, but that he has paid 
him more than is due, or he deserves, or that he was entitled 
to by contract; that he has made charges for attendance, 
for extra work, for hire of hands, etc. which he is not enti- 
tled to claim. 

He further avers, the plaintiff bound himself to forfeit one 
hundred dollars for each day he failed to comply with his 
contract, and that he failed in many instances in not furnish- 
ing a sufficient number of ship carpenters, caulkers, etc., 
whereby the boat was detained thirty days longer than 
necessary, in consequence of which he sustained damages, 
by being detained in the business season of the year, to the 
amount of three thousand and five dollars, which he pleads 
and demands in reconvention. 

Upon these pleadings and issues, the case was tried before 
the court. 

The district judge decided upon the contract between the 
parties, and the evidence produced in respect to the work and 
repairs made upon the boat, and came to the conclusion, that 
there was nothing more due the plaintiff, and that the defen- 
dant had complied strictly with the contract. Judgment was 
given for the defendant, from which the plaintiff appealed. 


Lockett, for the plaintiff. 


Jones, contra. 


49 VOL. XII. 








































385 


VARION 
v8. 
BELL. 




















386 CASES IN THE SUPREME COURT 


Eastern Dist. Bullard, J., delivered the opinion of the court. 
June, 1858. This is an action upon a contract for hauling out, caulking, 
rurtox co, and launching a steam-boat, and an account for extra work 
wricue rar, Gone in more extensive repairs. The plaintiff sues for a 
balance which he alleges to be due tohim. The court below 
gave judgment for the defendant. The case turns on ques- 
tions of fact, and it appears to us, there is yet a balance due 
Where a case ee ; . . 
turns mainly on to the plaintiff according to a fair construction of the contract, 
questionsof fact, for work done under the direction of the captain, and with 


a “sue the consent of the owner. But we are unable to pronounce 
on some one of finally, particularly on the plea of reconvention for damages 
the pleas, it will , eee anlage 

be remanded for occasioned by delay in finishing the work. Justice, in our 


a new trial, opinion, requires that the case should be remanded. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed ; 
and that the case be remanded for a new trial, and that the 
appellees pay the costs of the appeal. 


FULTON COMPANY US. WRIGHT ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a bill of exchange is not presented for acceptance, nor for payment, 
until two days after the expiration of the last day of grace, the drawer is 
released, unless the holder shows that the drawee had no funds of the 


drawer in his hands. 


The drawer of a bill is presumed to have funds in the hands of the drawee, 
and has a right to require that the payee should present it for payment 
on the last day of grace, and on failure of payment, to have it protested 

and legal notice given. 
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Where the vendors of a steam-boat take a bill of exchange for the price, Eastern Dist. 
June, 18588. 


reserving a privilege and mortgage on the boat, to secure payment, and 
the bill is not paid by the neglect of the holders to use legal diligence, the 
mortgage which is but an accessory to the debt, is extinguished with it. 


This is an action ona bill of exchange. The plaintiffs, 
who state they are an incorporated company by a law of the 
state of Indiana, allege that they sold the steam-boat Baltic, 
to the defendants, for the sum of eighteen thousand seven 
hundred and forty-two dollars ; that in part payment of the 
price, the defendant, Wright, drew a bill of exchange for four 
thousand six hundred and thirty-five dollars, on his co-part- 
ner, Herring, residing at Natchez, dated the 25th day of 
October, 1836, and payable sixty days after date ; that to 
secure payment of this and other drafts given for the price, the 
boat was hypothecated. They further show, that this draft 
remains unpaid, and pray that the boat be sequestered, and 
that they have judgment to be paid from the proceeds of the 
sale thereof. 

A general denial was pleaded. Several other claimants 
intervened against the boat. 

The bill of exchange was duly protested for non-payment, 
on the last day of grace. 

On the trial, the plaintiffs offered in evidence, the bill of 
exchange sued on, and protest, which were objected to by 
the defendant’s and intervenor’s counsel, on the ground that 
there was no allegation in the plaintiff’s petition, under which 
either of said documents could be admitted, and the court 
sustained the objection and would not suffer either to be read, 
whereupon the plaintiff’s counsel excepted. 

The facts of the case, so far as the plaintiffs are concerned, 
are fully and correctly stated in the following part of the 


judgment, rendered by the district judge : 


“It appears, that the Fulton Company, incorporated by the 
state of Indiana, on the 25th of October, 1836, sold to Wright 
& Herring the steam-boat Baltic, for the sum of eighteen 
thousand seven hundred and forty-two dollars and fifty cents. 

To pay this sum, Wright drew upon Herring, at Natchez, 
for four thousand six hundred and thirty-five dollars, at sixty 
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Eastern Dist. days date, which draft was delivered to the plaintiffs ; other 
June, 1838. 
——_—_—SSSSS3 


drafts were also given at longer dates. To secure‘the pay- 
ment of these drafts an hypothecation was givén on the 
steam-boat, and other arrangements were contemplated. 
This hypothecation is referred to in the act of sale. 

**Suitis brought by the Fulton Company, and the boat was 
sequestered, and the material allegations of the petition are 
as follows: after setting out the sale for the sum of eighteen 
thousand seven hundred and forty-two dollars and fifty cents, 
the petition states; ‘and as an evidence of the debt thus 
contracted with your petitioner, the said Wright drew his 
certain bill of exchange upon said Herring, payable sixty 
days after date, for the sum of four thousand six hundred 
and thirty-five dollars, payable at Natchez, and delivered the 
same to your petitioner; and also drew upon said Herring 
other drafts, payable hereafter in the city of Philadelphia; 
and to secure the payment of said first draft and the due 
acceptance thereof, there was in the said act of sale an hypo- 
thecation of said steam-boat Baltic, her tackle and furniture, 
to your petitioners : they represent that said first mentioned 
bill has neither been accepted or paid ; that the said boat, fur- 
niture and tackle remain in the hands and possession of said 
defendants; that your petitioners have a specific lien for the 
payment of the said sum of four thousand six hundred and 
thirty-five dollars, etc., etc.’ 

“To this petition there is an answer of general denial 
made by an attorney appointed by the court for the absent 
defendants. 

On the trial, the counsel for the Fulton Company, offered 
in evidence : 

‘1. A copy of the act of sale and hypothecation, certified 
to be a copy by the surveyor of the port of Louisville. 

“2. The bill of exchange and protest were next offered by 
plaintiffs’ counsel. To the bill of exchange, if proved, there 
could be no objection. The protest stands on other grounds. 
The introduction of it was objected to, because the petition 
contains no allegation that it was protested. The allegations 
of the petition are out of the usual form. In the petition it is 
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said, this bill of exchange was given as an evidence of debt ; Easrenw Dist. 
but elsewhere it is said that to secure the payment of said first June, 1858. 


———————— 


draft and the due acceptance thereof, there was in said act of  yurron co. 


sale an hypothecation, etc. 

“Every draft, or bill of exchange, or promissory note and 
endorsement, is an evidence of a debt ; but if a party accepts 
such evidences of debt as a medium of payment, he must 
deal with them in the manner which the law requires, in 
order to fix a debt on the drawer of a bill of exchange. 

“Tt is true, that Wright and Herring figure as partners in 
the purchase of the boat, but Wright alone signs the act of 
sale, etc., for himself and Herring. 

“It is no where shown that he gave his assent to this 
purchase, nor that they are general partners. Even if Her- 
ring had given his assent to the purchase and the parties had 
taken this mode of payment, it appears to me, that to fix any 
liability on Wright, or even on Herring, but certainly as to 
Wright, there ought to be an allegation that the draft was 
presented for acceptance or payment and protested, and due 
notice thereof given to Wright; these allegations and proofs 
might be dispensed with, if there had been special allegations, 
funds, fraud, etc. 

‘“‘But without one or the other, it does not appear to me 
how the plaintiffs can recover.” 

Judgment of non-suit was rendered against the plaintiffs. 

From this judgment, after an unsuccessful attempt to 
obtain a new trial, the plaintiffs appealed ; and also from the 
judgments of the intervening claimants on the proceeds of 
the boat. 


Chinn and Robinson, for the plaintiffs. 


1. The inferior judge seems to have taken it for granted, 
that the suit could not be maintained upon any stipulations 
contained in the mortgage ; and there could be no right of 
recovery, except that, depending upon the implied undertak- 
ing of the drawer, to pay the bill upon its dishonor, and the 
exercise of diligence by the holder. Confining his sense and 
learning to the general rule of law, if the debt is extin- 


v8. 
WRIGHT ET AL. 
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Hasrenn Dist. guished, the mortgage security cannot subsist, ov if the par- 
June, 1838. 
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ties be discharged from liability for the debt, the mortgage is 
null, he seems to have been led into a gross error. 

2. This suit was not brought upon the bill of exchange, 
but upon the express stipulations in the mortgage, that the 
bills should be accepted and paid. 

The parties were quo ad the transaction partners, and in 
fact were both bound as drawers and acceptors of the bill. 
It manifestly appears that the form of a bill of exchange, was 
only adopted for the convenience of negotiation. The mort- 
gage and bill with the protest, were sufficient evidences of a 
subsisting debt, and the court should not have non-suited the 
plaintiffs. 

3. In the case of Howard vs. Thomas, 3 Louisiana Reports, 
112, this court sustained a proceeding upon the vendor’s lien, 
although diligence was not shown by the holder of a bill that 
had been given for the purchase. It was not relied upon by 
the answer in that case, or in this. 

4. In the case of Daniels vs. Burnham, 2 Louisiana 
Reports, 244, this court remarks: “ The defendant has got 
the property, has paid no one, and if not responsible to plain- 
tiff, is completely discharged from all responsibility.” 

In that case, the defendant ordered beef, and that plaintiff 
should draw upon A. B., which he did, and his bill was not 
paid ; the plaintiff had parted with it, and defendant con- 
tended the bill should be produced on the trial, and before a 
recovery from him, but the court held otherwise. With 
what cogency the remarks in that case apply to this : 
“* Whenever the evidence in a case, shows that the petitioner 
is entitled to recover, the uniform practice of this court has 
been to give judgment for him, although he may have mis- 
taken the ground on which he alleged the liability of the 
defendant. This is in furtherance of justice, to prevent 
delay and to save costs.” 2 Louisiana Reports, 188. 

5. Great strictness of pleading was required of the plaintiffs, 
in this cause; but not so of the defendants or of the inter- 
venors. Their claims are without form or substance in pre- 
sentation. The owners of the boat are not made parties; do 
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not answer ; no issue is made up; no judgment by default, Easrxnw Disr. 
but final judgment rendered, after the plaintiffs in the cause June, 1858. 
were non-suited, and out of court. Wherefore, the whole \.. rox co. 


proceeding was erroneous. ae 
WRIGHT ET AL. 


Worthington and Elmore & King, for the intervenors. 


Harrison, for the defendants. 


Martin, J., delivered the opinion of the court. 


The plaintiffs’ claim part of the price of a steam-boat sold 
to the defendants, and they allege, that as evidence of the 
debt thus contracted, one of the defendants gave to them 
drafts on the other, payable at different periods; and although 
the day of payment of one of them is passed, it hag neither 
been accepted nor paid. 
The defendants pleaded severally the general issue. 
There was a judgment of non-suit against the plaintiffs, and 
they appealed. 
The record does not show that the bill was presented for wi bill 
j 2 1ere a bi 
acceptance nor for payment, until two days after the expira- of exchange is 
tion of the last day of grace. It is, therefore, clear, that the ae 


plaintiffs, by neglecting to use that legal diligence which the pg oy = 
: é il two day 
law imposes on every holder of a bill of exchange, has lost the expiration of 
Pp y ge, Pp 


. . the last day of 
all claims against the drawer, on whom he has now no que, tn deine 


. greater right to recourse, than if the bill had been paid ; &, is released, 
? unless the hol- 
unless he had alleged and proved, that the drawer had no der shows that 


, i the drawee had 
funds in the hands of the drawee. The drawer is always pre- aafendieat an 


sumed to have funds in the hands of the person on whom he — in his 


draws, and has a right to require that the payee should present The drawer of 


: ; 7 ’ 7 , : a bill is presu- 
the bill for payment on the last day of grace, and on failure of * Oy" (f, PSY 


payment have it protested, and legal notice given. The plain- funds in the 
: . Q 3 ; ? hands of the 
tiffs, therefore, failed to establish any claim on the bill against drawee, and has 


the drawer. They failed also to show that the drawer had any ae ee 


authority to purchase the boat for his co-defendant, the should _ present 
drawee. They were, consequently, correctly non-suited. ye _ wer 

-They had caused the boat to be sequestered, in order to + cag gat 
secure their claim. Other claimants intervened and claimed ™«®t, to have it 
privileges on her ; she was sold, and some of those interve- a pn 
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Eastern Dist. ors obtained judgment for the payment of their claims out 
" June, 1858.- of the proceeds of the sale. From these judgments the 
witutams & rex Plaintifis have also appealed. 
v8. ‘ It appears to us, the plaintiffs have no right to do so. 
WARFIELD, ° . 
These judgments are against the proceeds of the sale. These 
proceeds were, until these judgments were rendered, the 
property of the owner or owners of the boat. He or they, 
Where theven- alone, are entitled to attack these judgments. 
dors of a steam- acim 
The record shows, that the plaintiffs were once the 


boat take a bill 


a owners of the boat, and all their interest in it passed by their 
—* ew sale to the defendants. It is true, the plaintiffs reserved to 
on the boat, to themselves a privilege or mortgage for securing the pay- 
pi iy 8 ment of the bill of exchange, which they received for the 
aod geld - first instalment of the price. This privilege or mortgage 
holders to use being an accessory of the debt, ceased to exist when the 
the” motenee, debt itself was extinguished, by the plaintiffs’ neglect to use 
which is but an legal diligence in regard to the bill. They are, therefore, 


accessory to the -; ' re 
debt, i. extin. Without any interest in the boat, or the proceeds of the sale. 


guished with it. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


WILLIAMS & LEE v8. WARFIELD. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The verdict of the jury rendered on doubtful evidence, and the effect of 
presumptions arising from circumstances in a case, will not be disturbed. 


The plaintiffs allege, they placed a note for eight thousand 
dollars, bearing interest on its face at eight per cent. per 
annum, in the hands of the defendant, to be by him dis- 
counted, in his capacity of broker; that he had it discounted 
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without reference to the interest due on it, by which means Essrenw Dist. 
they sustained a loss of four hundred and twenty-eight June, 1858. 
dollars and forty-four cents, according to an account annexed, witirams & LEE 


for which the defendant is liable. They pray judgment for 
said sum. 

The defendant admitted that he procured the note in 
question, to be discounted, and paid over the proceeds to the 
plaintiff, who received it, and appeared satisfied with the 
transaction, by which he was discharged. He calls the 
persons in warranty to whom he sold the note. 

The witnesses were not certain that the note bore interest, 
and the declarations of the defendant, given in evidence, 
went to the same point. 

The jury returned a verdict for the defendant, “ for want 
of sufficient evidence that the note bore interest.” The 
plaintiff appealed. 


S. P. Andrews, for the plaintiff. 


Preston, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiffs placed in the hands of the defendant, a 
broker, a promissory note, for the purpose of obtaining the 
discount of it; this being effected, the proceeds were paid 
to the plaintiffs. ‘The note, it is alleged on its face, bore 
interest from the date, and that it was afterwards disco- 
vered that the defendant, overlooking that circumstance, had 
neglected to demand the interest. The present suit was 
brought to recover the sum of four hundred and twenty-eight 
dollars and forty-four cents, the amount of the interest from 
the date of the note to its maturity. There was a verdict 
and judgment for the defendant, and the plaintiffs appealed, 
after an unsuccessful attempt to obtain a new trial. 

The defendant has obtained a verdict of the jury. There 
is no positive legal evidence that the note actually bore 
interest ; and although there may be, in our opinion, pre- 
sumptive evidence that it did, but as the jury have thought 
a0 VOL. XII, 
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that the presumption was not sufficient to warrant the verdict 
against the defendant, and the refusal of the judge to grant 
a new trial, induces a belief that he was satisfied with the 
verdict, we do not think it our duty to disturb it ; especially 


The verdict of When the defendant overlooked the call for interest in the 


the jury render- 
ed on doubtful 
evidence, and 
the effect of pre- 
sumptions ari- 
sing from cir- 
cumstances in a 
case, will not be 
disturbed. 


note, and the plaintiff did not discover it, either at the time 
he gave the note to the defendant for discount, nor when he 
received the proceeds. The jury, perhaps, thought the 
plaintiff ought not to be dissatisfied, if his affairs were 
managed by the defendant with the same care and attention 
which he himself bestowed on them. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 











CLARK US. CHRISTINE ET AL. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF EAST FELI- 
CIANA, THE JUDGE OF THE EIGHTH JUDICIAL DISTRICT PRESIDING. 


An action merely to annul a judgment, must be brought in the court which 
pronounced it. 

But where a creditor sues to annul not merely a judgment of partition, but 
the partition itself, on the ground of fraud and collusion, in order to 
reach the property, the cognizance of such an action belongs to the 


ordinary jurisdiction, and not to the Court of Probates. 


This is an action instituted in the Probate Court for the 
parish of East Feliciana, to annul a partition. 

The plaintiff shows that he is a judgment creditor, in the 
sum of five hundred dollars, with interest, of Rowena Chris- 
tine, formerly widow Cooney ; that at the death of her first 
husband, John Cooney, there was a considerable amount of 
community property consisting of lands and slaves, which 
remained for some time undivided, in the hands of the sur- 
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viving wife, belonging to her and the children of the mar- 
riage with Cooney ; that she became embarrassed, and 
many claims and judgments were pressing her, and among 
others that now sued on, which was transferred to this peti- 
tioner, by one J. C. Morris. 

The plaintiff alleges, that while in this embarrassed 
situation, with a view to defraud her creditors, she obtained 
an order from the judge of probates, for the parish of East 
Feliciana, and caused a pretended and simulated partition to 
be made of all the slaves among the minor and other chil- 
dren of said marriage, without regard to her rights in the 
community, and by means of which the petitioner is deprived 
of his debt, and prevented from enforcing his said judgment. 

He alleges, that this partition is null and void on many 
grounds, which he sets forth ; and prays that it be adjudged 
null and void, and that he be allowed to enforce his claim 
against the property thus partitioned out, so far as the widow 
Cooney has a right to it. 

The defendants excepted to and answered this petition on 
various grounds ; and averred, that the Probate Court was 
without jurisdiction to try the case, which involved title to 
slaves, etc. 

Upon this issue the cause was tried. The judge of 
probates was disqualified from sitting in the case, having 
been, before his appointment, one of the counsel. It was, 
accordingly, transferred to the District Court for trial. The 
district judge sustained the plea to the jurisdiction of the 
Court of Probates, and the plaintiff appealed. 


Lawson, for the plaintiff. 

The court @ quo erred in deciding that it had no jurisdiction 
of the case. The decree of partition complained of, having 
been rendered in the Probate Court, that court has exclusive 
jurisdiction of an action to annul it. Code of Practice, article 
608. Harty et al. vs. Harty et al., 8 Martin, N. S., 520. 


Andrews and Boyle, contra, insisted that the Probate 
Court had no jurisdiction of the case, because it was a 
claim against property and involved title to real estate. 
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Eastern Dist. 2. The plaintiff’s action is prescribed if he seeks to annul 

June, 1838. @ contract or partition made in fraud of creditors. The par- 

cuarx tition sought to be annulled was homologated in October, 

ee aa 1832, and this suit instituted in November, 1834. The action 
is prescribed in one year. La. Code, article 1988, 1989. 


Bullard, J., delivered the opinion of the court. 


This action was instituted originally in the Court of 
Probates, for the parish of East Feliciana, by a creditor of 
one of the defendants to annul a partition as fraudulent in 
relation to him, and null on account of certain informalities. 
It was transferred for trial to the District Court, the judge of 
probates having been of counsel. 


An action, A plea to the jurisdiction of the Court of Probates, having 
srely to annul : eee a Za 
a. judgment, been sustained, and the suit dismissed, the plaintiff prosecutes 


must be brought the present appeal. 
in the court 


which pro If this were an action merely to annul a judgment, 
nounced it. ' . . bated 
But where a Drought by a party to it, or directly affected by it, the court 


creditor sues to Which‘ pronounced the original judgment could alone take 
annul, not mere- . ; ; ae: 
ly a judgment of Cognizance of a suit to annul it. But the plaintiff who was 


partion, butthe not a party, but merely represents himself as a creditor, seeks 
partition itself, ; : ' 
on the ground of to annul not merely the judgment which preceded the parti- 
fraud and collu- |. b - ae : self at ae Tihs hal ie 7 

sion, in order to tion, but the partition itself, so far as his rights are concerned, 
wr vad pro’ on the ground of collusion and fraud. He seeks to reach the 

ys sind = ; : ’ 
nizanee of such property itself, which formed the subject matter of the par- 


an action be-~... ads F 
longs to the or- tition. Weare of opinion that the cognizance of such an 


- gl an action belongs to the ordinary jurisdiction. 
»* s 

the Court of 
Probates. ‘ ‘ 

It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court, be affirmed, with costs. 
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JONES v8. BISHOP. — 


BISHOP, 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The plea of payment admits the debt once existed, but has been paid; and 
unless the defendant proves payment, it will be considered as still existing 
and the plaintiff will have judgment. 

Where the defendant pleads the general issue, and payment, the pleas are 


contradictory, and the latter will prevail. 


This is an action instituted for the balance of an account, 
amounting to one thousand and forty-eight dollars and fifty 
cents, according to a statement of the account between the 
parties annexed to the petition. 

The defendant pleaded the general issue, payment, and 
want of an amicable demand; and then sets up a demand 
in reconvention. 

The cause was tried on the pleadings alone. There was 
no attempt to sustain the demand in reconvention. 

Judgment was rendered in favor of the plaintiff, for the 
amount of his claim. The defendant appealed. 


Shepard, for the plaintiff. 


1. General denial and the plea of payment are inconsistent 
pleas, and the latter is a waiver of the former. Ferguson vs. 
Thomas, 3 Marlin, N. S.,75. Dean vs. Jackson, 1 Ibid., 127. 
Bryan vs. Dunseth, 412. Vavaisseur vs. Bayon, 11 Martin, 
639.  Judice’s Heirs vs. Brent, 6 Martin, N. S., 226. 
M‘Micken vs. Brent, 6 Ibid., 150. 

2. An averment, that an obligation has been discharged, 
dispenses with proof of its execution. Marba vs. Barbin, 
3 Martin, N. S., 373. 

3. It is evident, that the appellant has appealed from the 
lower court merely to postpone the payment of a just debt, 
and the appellee therefore prays, that the judgment of the 
court @ qua may be confirmed, with ten per cent. damages, 
as in the case of frivolous appeal, 





ers 

















398 


Eastern Dist. 


June, 1858. 





JONES. 
vs. 
BISHOP. 





CASES IN THE SUPREME COURT 


Carter, for the defendant. 

1. This case was decided upon the pleadings, against the 
defendant, on the ground that the plea of payment dispensed 
with any proof on part of plaintiff, to maintain his claim. 
The answer alleges a gengral denial, and then pleads pay- 
ment. This plea must be considered as an assertion by the 
defendant, that even if the plaintiff had performed the servi- 
ces for defendant, as he alleges, that he had been paid. 
This construction of the pleas in the answer, accords with 
common sense, and should have been so construed by the 
court below. 

2. The judge of the District Court in his opinion, admits 
that the doctrine contended for by the plaintiff, “has been 
carried too far,” and that “it is not applicable to the present 
case ;” yet, strange to say, gives judgment against the defend- 
ant, by the application of this very doctrine. The counsel 
would refer the court to that opinion, as containing a just 
answer to the points filed by the appellee. 


Carleton, J., delivered the opinion of the court. 

The petitioner sues for a balance of account, claimed for 
services rendered as the agent of the defendant. For answer, 
the defendant “denies all and singular the allegations con- 
tained in the petition, and pleads payment and want of 
amicable demand,” and concludes with reconvening the 
plaintiff for nine hundred and forty-five dollars, for which he 
prays judgment, with costs. 

At the trial of the cause in the court below, the plaintiff 
introduced no testimony, but relied solely upon the plea of 
payment as an acknowledgment of the debt. The court was 
of that opinion, rendered judgment accordingly, and the 
defendant appealed. 

No attempt was made to establish the payment, or to prove 
the sum claimed in reconvention. The controversy is made, 
therefore, to turn entirely upon the eflect of the plea of pay- 
ment, and is the only question presented for our consideration. 
We do not think it one of difficult solution. 
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The plaintiff demands a sum of money, which he alleges 
to be due; the defendant replies he has paid it. It is plain 
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the existence of the debt is thereby acknowledged ; for hg aux & xove 


cannot have paid a debt which had no existence. Unless he 
can therefore prove payment, it follows that the debt still 
exists. 

But the defendant insists, that by denying generally, he 
disputes the debt; that is, he denies the debt ever existed, 
though he avers he paid it. 

It would be difficult for him, by any subtlety of logic, to 
extricate himself from this contradiction. 

The question then recurs, which of the contradictory pleas 
shall prevail? We answer, the plea of payment. This 
court has frequently decided this point, conformably to the 
opinion here expressed. 3 Martin, N. S., 77, 375. 6 Ibid., 
227, 250. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 











GILL & LOVE vs. RENEAU. 


APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, FOR THE 
PARISH OF ST. HELENA, THE JUDGE THEREOF PRESIDING. 


Where it appears that the verdict of the jury is not based on any assigna- 
ble cause of action, or supported by any testimony found in the 
record, it will be set aside. 

If it appears from the record, that the proceedings in a suit are altoge- 


ther defective from the commencement, the petition will be dismissed. 


This is an action based on an agreement between the 
plaintiffs and defendant, by which the former sells to the 
latter a tract of land, estimated at upwards of four thousand 


vs. 
RENEAU, 

The plea of 
payment admits 
the debt once 
existed, but has 
been paid; and 
unless the de- 
fendant proves 
payment, it will 
be considered as 
still existing, 
and the plaintiff 
will have judg- 
ment, 


Where the de- 
fendant pleads 
the general issue 
and payment, the 
pleas are contra- 
dictory, and the 
latter will pre- 
vail, 
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GILL & LOVE 


RENEAU, 





agreed to pay all the debts due by the plaintifly firm, be 
they more or less. 

The suit is instituted on an alleged violation of this agree- 
ment, to recover about the sum of two thousand seven 
hundred dollars. 

All the facts and pleadings in this case, that are material, 
are fully set out and stated in the opinion of the court, which 
follows : 


Lawson, for the plaintiffs. 


Elamand T. L. Andrews, for the defendants. 


Carleton, J., delivered the opinion of the court. 


The parties entered into a contract, on the 22d of August, 
1833, by which the plaintiffs sold to the defendants a tract of 
land, with the appurtenances and improvements thereon, in 
consideration of which he obligated himself to pay all the 
debts contracted by the firm, that is, the sum due Kendricks, 
their vender, as part of the price; also, all their other debts, 
as likewise five hundred dollars to Love, one of the plaintiffs, 
and a like sum to Gill, the other plaintiff, for articles sold in 
his separate capacity. 

The plaintiffs base their actions upon this contract, and 
allege, that at the date of its execution, the firm owed 
“several thousand dollars ;” that there still remains unpaid 
“about two thousand seven hundred dollars ;” and in a subse- 
quent part of their petition, they aver, “that a part of said 
debt is due and has been amicably demanded,” and conclude 
with a prayer for judgment for two thousand seven hundred 
dollars, and general relief. 

The defendant, for answer, admits the execution of the 
agreement, and that he promised to pay all the partnership 
debts: but avers, as plaintiff in reconvention, that Gill & 
Love practised a fraud upon him, by representing the debts 
due by the firm over and above the amount owing to Ken- 
dricks, on the price of the property, as not exceeding four 
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hundred dollars, whereas, in truth, they amounted to one 
thousand five hundred dollars; that he has already paid 
hundred dollars, and is liable to pay whatever may still 
remain due by the firm; that plaintiffs made false statements 
as to the amount due them on their books; that accounts 
were therein stated as unsettled which had been paid ; that 
they had, since the date of the sale, received moneys trans- 
ferred to him by their contract ; that he has sustained one 
thousand five hundred dollars damages, and prays for a 
sequestration of the two notes of four hundred dollars each, 
mentioned in the contract, and for an attachment to the 
amount of the damages claimed. 

The cause was submitted to a jury, who found a verdict 
for five hundred dollars in favor of the plaintiffs ; the court 
rendered judgment accordingly, and the defendant appealed. 

It does not appear to us, that the plaintiffs have set out in 
their petition any definite and sufficient cause of action: the 
defendant having obligated himself for the payment of their 
debts, he was liable to be sued therefor by the creditors of 
plaintiffs, who had no right to complain, unless themselves 
had been likewise sued ; or, unless the defendant had been 
put in delay by refusing to comply with his engagement. 

Again ; the petitioners aver, that the defendant is still 
bound to pay about two thousand seven hundred dollars by 
their contract; yet allege, that a part only of that sum is 
due, without specifying how much. The testimony is 
equally vague ; none is produced to show the actual amount 
of the book debts, or of those paid by defendant, or of those 
still remaining due. So that the verdict of the jury does not 
appear to be based upon any assignable cause of action, or 
supported by any testimony found in the record. 

It appear to us, that the proceedings are altogether defec- 
tive from the commencement, and that the petition ought to 
be dismissed. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, the 
verdict of the jury set aside, the plaintiffs petition be 
dismissed with costs in both courts. 

dl VOL, XII. 
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GRANT US. LONG. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


A bill of exchange must be presented for payment to the drawees, on the 
day it becomes due, or the drawer will be discharged. 
No irregularities of the mail, which prevent a bill from arriving in season, 


will excuse its non-presentation for payment, on the day itis due. 


This is an action on a bill of exchange, which the plaintiff 
alleges was given in payment of a bill of supplies and mate- 
rials furnished the steam-boat Privateer, owned and com- 
manded by the defendant. The bill sued on is for nine 
hundred and forty-eight dollars and seventy-eight cents, 
drawn by H. 8. Mather, then commanding the boat, on T. 
P. Jones & Co., Natchitoches, Louisiana, and payable to 
John B. Allen, ninety days after date. 

The plaintiff alleges, that said draft was endorsed by 
Allen, the original payee, to R. V. M‘Kinnell, before matu- 
rity, for a valuable consideration, who by a blank endorse- 
ment transferred it to him; also, before maturity, and for a 
valuable consideration ; that said bill was protested for non- 
payment by the drawees, of which the drawer was duly noti- 
fied ; that said draft having been given for supplies furnished 
a steam-boat carrying freight, the owners are liable in solido, 
and that he has a privilege. He prays judgment against the 
defendant as owner, having had the boat provisionally 
seized. 

The defendant admitted the drawing of the draft by 
Mather, but denied his liability ; that if he ever was liable 
as drawer, he is exonerated by the laches of the holder, in not 
presenting it for payment, until two days after it became due 
and payable, and of which the drawer had no notice. He 
prays to be dismissed. 

On these issues, the cause was submitted to a jury. 
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The testimony showed that the draft was not presented to Easterns Dist. 
the drawees until after it became due; and in the opinion of _7#% 1838. 
one of the witnesses, if it had been presented on the day it — cra 
was due, it would have been paid. alae 

The jury returned a verdict for the plaintiff, allowing him 
the full amount of his claim. After an unsuccessful attempt 


to obtain a new trial, the defendant appealed. 


Rowvert, for the defendant and appellant, insisted on the 
following points and authorities to reverse the judgment. 

1. The draft sued on was not presented for payment, nor 
was it noted or protested for non-payment on the day it fell 
due, as should have been done, agreeably to the laws govern- 
ing drafts payable at a time certain, consequently the plaintiff 
was guilty of laches, and defendants as drawers were dis- 
charged from all liability. Chitty on Bills, pages 402, 403, 
406, 422, 423, 424. Kent’s Commentaries, vol. 3. pages 95, 
104,110. Starkie on Evidence, vol. 2. page 156. Bailey on 
Bills of Exchange, pages 124, 149. 

2. In such cases, damages are presumed, and the drawers 
are exonerated from proving any; nevertheless, defendants 
in this suit, to show the equity of their defence, have, by the 
uncontradicted testimony of several witnesses, proven that 
to meet their draft they had ample funds in the hands of the 
drawees, and from the testimony of one of said witnesses, 
(book-keeper of drawees at the time,) it may fairly be infer- 
red, that said draft was resorted to by defendants, as a con- 
venient means of receiving a part payment of said funds. 
Chitty on Bills, pages 467, 468. 

3. It has been shown by plaintiff’s witnesses, that the mail 
between New-Orleans and Natchitoches was notoriously 
irregular, being sometimes as long as twenty days on its route, 
therefore, it was not to be confided in by commercial men. 
Plaintiff then was guilty of laches, not to have mailed: said 
draft, until at so late a period of its time, as must have made 
its safe arrival by day of payment a matter of very doubtful 
probability, and by so doing, he assumed the risk of its non- 
arrival in due time for presentation at maturity. 
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Eastern Dist. 4. It may happen, that a draft, payable on a day certain, 
June, 1838. be transferred or be given in payment at a period so near the 


cnant day it falls due, as would make it quite improbable it could 
oie be presented for payment on that day. In such cases, it is 
decided, that the draft shall be considered as one payable at 
sight, or on demand, and that, consequently, the holder is 
bound to use only such diligence as is required for the presen- 

tation of such drafts. 

But in the present suit, plaintiff has not even indirectly 
alleged, or proven, that such was his case as regards the 
time he received said draft, and, therefore, cannot avail him- 
self of the advantages such allegations and such proof would 
assuredly have given him. Chitty on Bills, page 423. 
11 Easi’s Reports, 248. 


Roselius, for the plaintiff and appellee, contended : 


1. That the only question in the case is, whether the draft 
sued on, was presented to the drawees in due time to charge 
the drawer ? 

It is made payable ninety days after date, and fell due 
on the 4th of December : it was not presented for payment 
until the 6th. The evidence shows, that the plaintiff used 
all the diligence in his power to make the presentment in due 
time ; the bill was deposited in the Union Bank for collec- 
tion, on the 16th of November ; on the next day it was for- 
warded by mail by the Union Bank, to its branch at Natchi- 
toches. But, owing to the irregularity of the mail, it did not 
reach its place of destination until the 6th of December, 
when it was forthwith presented and protested, and notice 
given tothe drawer. 

2. Under the circumstances of the case, the plaintiff is 
entitled to recover ; it cannot be distinguished in principle 
from the case of Freeman et al. vs. Boynton, 7 Massachusetts’ 
Reports, 483. In that case, the demand was made six days 
after the last day of grace. See also the case of Anderton vs. 
Beck, 16 East’s Reports. 

3. The general rule is, that a bill must be presented for 
payment to the drawer, on the day it falls due. In bills pay- 
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able at so many days after date, as in the present case, the Easrenn Drsr. 


presentment needs not to be made before the maturity ‘of the 
bill. No presentment for acceptance is necessary. 


Rouwvert, for the appellants, in reply : 


1. The two and only cases cited by plaintiff, are Anderton 
vs. Beck, 16 East’s Reports, and Freeman et al. vs. Boynton, 
7 Massachusetts’ Reports, 483. 

In the first case is shown, not only the time when the first 
draft was mailed, but also the time when it came into plain- 
tiff’s hands, and it is only by the positive and favorable proof 
of two such facts, that it can be shown, the present suit is an 
exception to those rigorous rules which govern drafts paya- 
ble at a time certain; and also, whether the rules governing 
such exceptions, have been duly observed, and more particu- 
larly by plaintiff causing the draft to be mailed as soon after 
his obtaining it as prudential diligence would imperatively 
require. 

2. The second suit, Freeman vs. Boynton, appears quite 
inapplicable to the present suit ; the judge says, the demand 
was seasonable, although made several days after the note 
was due; but he also says, by way of explanation, “the 
holder lived in Boston and the promissor and the endorsee in 
Wiscasset, a distance of nearly two hundred miles ; so a rea- 
sonable time should be allowed after the note became due, to 
transmit it; the endorsee having a right to wait for pay- 
ment to them in Boston, before they were obliged to follow 
the maker to his home to make the demand. 


Carleton, J., delivered the opinion of the court. 


This action is brought by the endorsee of a bill of 
exchange, against the drawer, with the usual averment of 
presentation for payment at maturity, refusal to pay, protest, 
and notice. The defendant insists that the plaintiff has 
lost his recourse against him, by his own laches, in not 
presenting the bill to the drawee for payment in due time. 

It appears, that on the 2d of September, 1836, the drawer, 
who lives in New-QOrleans, executed a draft on the drawees, 


June, 1838, 
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Eastznw Disr. who reside at Nachitoches, payable ‘ninety days after date ; 
June, 1858. that after several endorsements it came to the possession of 





“yox. __ the petitioner ; that it fell due on the 4th of December, the 
nonein’s ast day of grace, and was not presented to the drawees and 


curator. protested until the 6th. 


A bill of ex- j - 
ahece mak we It is the settled law on bills of exchange, that a draft must 


presented for be presented for payment on the day it becomes due, other- 
Tmwees, on the Wise the drawer will be discharged. Chitty on Bills, p. 402. 


drawees, on the 


day it becomes a + 
dus, or the ut the plaintiff’s counsel contends, that the irregularities 


1 ered — be of the mail, which prevented the bill from arriving in season, 
ischarged. , : : ; : : 
Noirregulari- CXCUSe its non-presentation on that precise day, and cites 


ties of the mail, Anderton vs. Beck, 16 East’s Reports. Freeman vs. Boynton, 


which prevent a 
hill from. arri- 7 Massachusetts’ Reports. 


ving in season ; 3 iti 
will encase its We have examined these authorities, and do not find they 
non-presentation Jend any support to his pretensions ; we think the judgment 


for payment on : 
the day it is due. of the court is erroneous. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided and reversed ; that 
the verdict of the jury be set aside ; that there be judgment of 
non-suit against the plaintiff, he paying costs in both courts. 





FOX US. BONNER’S CURATOR, 


APPEAL FROM THE COURT OF FROBATES, FOR THE PARISH OF EAST 
FELICIANA. 


An action of nullity, to annul and set aside the judgment homologating a 
curator’s account, will be sustained, when the account is shown to be 
palpably fraudulent, as respects a particular item in it. 

A definitive judgment may be annulled in all cases, when it is shown to 


have been obtained through the fraud and ill practices of the party 


obtaining it. 
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This is an action of nullity, to annul and set aside @ Easrenn Dist. 


judgment of the Probate Court, homologating the account 
rendered by the curator of Sherwood B. Bonner, deceased. 

The heir of the deceased, discovering an erroneous charge 
against the estate, of about six hundred and fifty dollars and 
fifty cents, made by the curator, instituted suit against the 
latter, to have the judgment, homologating his account and 
discharging him, annulled, as having been obtained through 
fraud and ill practices; and to recover back the sum thus 
fraudulently obtained. 

The defendant pleaded a general denial, and averred that 
he had made a final settlement with E. B. Fox, who was the 
lawful agent on the part of the plaintiff, to make said settle- 
ment, and he denies that it was incorrectly made, etc. 

There was also a plea to the jurisdiction of the Probate 
Court. 

It appeared from the evidence of R. W. Newport, that in 
a settlement he made with the defendant, an error was com- 
mitted in favor of the Jatter, for about four hundred and 
twenty-six dollars, by charging that sum to the estate he 
administered, as having been paid to Newport by him, when 
in fact it had not been paid, but was deducted from the 
debt due by Newport to the estate. This, in the opinion of 
the probate judge, vitiated the settlement, and justified the 
plaintiff to have the decree annulled. 

Judgment was given for the plaintiff, and the defendant 
appealed. 


T. L. Andrews, for the appellant. 


Carleton, J., delivered the opinion of the court. 


This is an action, brought to annul a judgment of the 
Court of Probates, homologating an account of administra- 
tion, rendered by the defendant, as curator of the estate of 
Sherwood B. Bonner, deceased. , 

The petitioner, who is admitted to be the sole heir of 
Bonner, alleges, that the curator fraudulently retains six 
hundred and fifty dollars and fifty-seven cents of the moneys 
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Eastern Dist. Of the estate, and that the fraud was not discovered until 

June, 1838. after the decree confirming the account. 

ome The answer avers the account to be correct, and that it 
nomecn’s  WaS agreed upon, and settled with the attorney in fact and 
curator. agent of petitioner. 

The court annulled its former decree homologating the 
account, and ordered the defendant to settle the estate in his 
capacity as curator. The defendant appealed. 

It appears that Robert Newport, and the deceased, had 
dealings together, by which they became mutually indebted. 
The curator received the balance due from Newport, after 
deducting the amount owed by the estate, and charged the 
estate with this amount, as having been paid by himself, 
whereas it was in truth allowed in compensation, to extin- 
guish so much of the greater debt of Newport; that-is, it 
was already paid by compensation, but is again charged to 
the estate by the curator. 

An action of his transaction appears so palpably fraudulent, that it is 
nullity, to annul difficult to explain it under the milder name of error, as it is 
judgment homo- called in the judgment of the court. Errors may be com- 
een crt mitted from oversight, or when it is difficult to perceive the 


tor’s account, 


will be sustain- differences between things resembling each other. But it is 
ed, when the ac- 


count is shown hardly possible that the defendant could not have plainly 
he ns, mae seen, that by charging the estate with what was already 
et _— paid, he appropriated that sum to his own use. 

A definitive We think that the testimony of Newport and the parish 
judgment may judge, brings this case clearly within the provisions of 


be annulled in ’ / ; 
all eases, when article 607 of the Code of Practice, which declares, that “a 
it is shown to sa ‘ : ‘ 
have been ob- definitive judgment may be annulled in all cases, when it 
tained through : : - . . se 

the frand and ei appears that it has been obtained through fraud, or other ill 
practices of the practices on the part of the party in whose favor it was 


arty obtaining 
thd ° rendered. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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STATE vs. JUDGE BUCHANAN. 
AN APPLICATION FOR A MANDAMUS. 


The act of the 25th of March, 1831, provides, that in cases where the parish 
or probate judge is interested or disqualified from acting, the District 
Court shall have jurisdiction thereof, and appoint notaries or other per- 
sons to make inventories, etc. of successions: Held, that the persons thus 
designated by the district judge, can perform only ministerial duties ; and 
that the confirmation of a natural tutor and under tutor, together with 
the homologation of proceedings in the settlement of successions, are 


judicial acts, to be performed by the district judge. 


This is an application for a mandamus. The widow of 
Jean Baptiste Labranche, residing in the parish of St. 
Charles, and within the first judicial district, presented her 
petition to the district judge of said district, alleging that her 
husband died in said parish of St. Charles, leaving seven 
children, two of whom are minors. That the deceased hus- 
band left property in the parishes of St. Charles, Jefferson, 
and New-Orleans, and that Jean Louis Labranche, one of 
the heirs of the deceased, is the parish judge of the parish of 
St. Charles, where the succession is opened, and being a 
party interested, is disqualified from acting and performing 
the duties relative to the settlement of said succession. She 
prays that the district judge will take cognizance of this case 
as is specially provided for by law, and that she be confirmed 
in the natural tutorship of her minor children, and an under 
tutor be appointed, and that he direct inventories to be taken 
according to law, of all the property of said succession, in the 
different parishes where it is situated. 

The district judge endorsed at the foot of the petition, that 
he refuses to grant the prayer of the petitioner, but offers to 
refer it to a notary or justice of the peace in the parish of St. 
Charles, to receive the oath of the petitioner as natural tutrix 
and to make the inventories of the succession, as prayed for, 
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Eastzen Dist. in conformity to the second section of the act of the 25th of 
June, 1858. March, 1831, entitled, “An act further amending of the 


STATE Code of Practice.” 


v8. 
BUCHANAN. sik 3 
Labarre, for the petitioner, applied for a mandamus, com- 


manding the district judge to grant her prayer, and to pro- 
ceed in the settlement of the succession of the late J. B. 
Labranche, in the same manner as the parish judge might 
have done. 

The district judge in answer to the rule to show cause, 
why the mandamus should not issue, stated, that the act of 
the 25th of March, 1831, already referred to, by requiring 
the district judge to appoint a notary or justice of the peace 
in the parish, to make inventories, sales, or perform any other 
ministerial duties relative to any successions, when the parish 
judge is unable or disqualified to act, clearly intends that 
such notary or justice of the peace should exercise all the 
powers appertaining to probate jurisdiction, in the particular 
succession. In pursuance of such authority, it will be for 
him to issue commissions to make inventories in such other 
parishes, as the deceased may have had property therein. 


Bullard, J., delivered the opinion of the court. 


The widow of J. B. Labranche, and natural tutrix of her 

minor children, having applied by petition to the District 

Court for the first judicial district, to be confirmed as such, 

and for oiher proceedings relating to the administration of the 

The act of the estate, on showing that the judge of the parish in which the 


25 March ra ie 
a, waves succession was opened, is one of the heirs; the district judge 


ous i se declined to take cognizance of the application, but offered to 
or probate judge appoint a notary public or justice of the peace, in pursuance 


: 
disqualified from of the second section of the act of 1831, page 102. 


aeting, the Diss Tn answer to the rule to show cause, the judge states as 
trict Court shall ; 
have jurisdiction the ground of his refusal, that the statute above referred to by 


h f, and ap- ice ee x ; 
en eg requiring the district judge to appoint a notary or justice of 


other persons to . . : 7 
on okee invento, “he peace in the parish, to make inventories and sales, and to 


ries, ete. of suc- perform any other ministerial duties, relative to any succes- 


eessions: Held, *, ; . 8 , é 
- that the persons sion, When the parish judge is unable or disqualified to act, 
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clearly intends, that such notary or justice of the peace Easter» Dist.‘ 
should exercise all, the powers appertaining to probate juris- 7» 1898. 
diction in the particular succession. waned 
We do not concur in this view of the case. It appearsto  “Y.°° 
us that the notary or justice to be designated by the district  4nnoso. 
. ini ; thus designated 
judge, can perform only ministerial acts, and that the con- aes Gotriet 
firmation of a natural tutor, and the appointment of an pie a8 pe: 
under tutor, together with the homologation of the proceed- cariehdaiionaall 
ings, in relation to the settlement of successions, are judicial ‘#¢, the confir- 
: . mation of a na- 
acts, and that the act of the legislature does not authorize tural tutor and 
2 wast . . . under tutor, to- 
the delegation of any judicial authority. The application of gether with the 
. : : ‘ omologation of 
the widow so far as it concerns his confirmation, and the Seeoaalll Pa 


appointment of an under tutor, appears to us to come within the settlement of 

. . . successions, are 
the purview of the preceding section of the act, and that the judicial acts, to 
* : are = : -_ be erformed 
judge, besides appointing a notary for ministerial purposes, is by on duete 
bound to take cognizance of the case presented, and proceed ise. 


according to law. 


Let the rule be made absolute. 


MERCHANTS INSURANCE COMPANY 0S. BARROSO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Emancipated minors are not exempted from arrest, for debts legally con- 
tracted by them, after their emancipation. 

Where the evidence leaves a question of minority doubtful, and justice, 
requires it, the case will be remanded. 


Io this case, the defendant, a resident of Havana, was 
sued and arrested in New-Orleans, in an action of debt, and: 
fraud was alleged. 

The defendant’s counsel took 1a rule on the plaintiffs, to 
show cause why the order of arrest should not be set aside, 
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Eastern Dist. and he discharged from custody, on the ground that he was 
_June, 1858. minor. 





“aancunt’ = On hearing the evidence, the district judge was satisfied 
“re, that the defendant was a minor, and rendered judgment 
pannoso, discharging him, from which the plaintiffs appealed. 


J. Slidell, for the plaintiffs. 
Roselius and M‘ Millen, for the defendant. 


Carleton, J., delivered the opinion of the court. 


The district judge at the instance of the plaintiffs in this 
case, gave the following order: “It is ordered that the 
defendant, Antonio Barroso, be arrested and held in custody 
until he shall give security in manner and form as the law 
directs.” 

It is alleged, that Barroso is under age, and the only ques- 
tion raised for our solution. is, whether his minority shall 
protect him from arrest. 

After hearing the witnesses, the court thought his minority 
was fully established, and ordered him to be discharged from 
the custody of the sheriff. The plaintiffs appealed. 

It is provided by acticle 211 of the Code of Practice, that 
“minors of both sexes, whether emancipated or not, inter- 
dicted persons and women, married or single, cannot be 
arrested.” 

Emancipated This law has been amended by section 7th of the laws of 
gy "et 1826, page 168, which declares, “that so much of article 
arrest, for debts 211, as goes to exempt from arrest emancipated minors for 
le Hy contract- 

by them after debts legally contracted by them after emancipation, be 
thei emancipa- repeal ed.” , 

It appears, that the defendant, who is a Spanish subject, 
and citizen of Havana, entered into a contract of insurance 
with the plaintiffs, through his agents, residing in New- 
Orleans, and that he is charged in the petition with fraud, in 
having twice insured the same merchandize, and receiving 
their double value when the goods were lost. 

The plaintiffs, no doubt, transacted in good faith with the 


defendant, who, though the testimony raises a belief of his 
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minority, may, nevertheless, have been emancipated by the Easreny Dist. 
laws of his own domicil, or otherwise qualified to engage in Jwne, 1838. 
commerce, in all respects of full age. MERCHANTS? 


We do not feel altogether satisfied, therefore, to pronounce = ***. © 


definitely upon the point in question, in the present state of BARROSO, 


the proceedings, but think, that justice requires the cause Parnas, evi 


should be sent back for further information, upon both the qestion of mi- 
nority doubttul, 

law and facts of the case. and justice re- 

quires it, {the 

case will be re- 

It is, therefore, ordered, adjudged and decreed, that the ™™4e¢. 
judgment of the District Court be avoided and reversed; that ~ 
this case be remanded for further proceedings according to 


law, and that the appellee pay the costs of this appeal. 





